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The New English Law of Evidence.* 


The opponents of the new law of evidence objected that it 
would induce the commission of perjury, and they now triumph- 
antly cry, see the realisation of our predictions in the prosecu- 
tions already commenced. We see no such thing. The new 
law has not caused perjury, but it has caused the discovery of 
perjury, and will cause its punishment and repression. Under 
the old law of debtor and creditor, how many perjuries passed 
unnoticed. Plaintiffs swore to their debts to take out writs, 
and how many of those oaths were false. But no matter how 
groundless or knavish the elaim, nothing was ever heard or 
thought in those days of the perjury in the preliminary proceed- 
ing. A man capable of committing perjury is capable, we may 
be certain, of subornation of perjury; indeed there are many 
who will not scruple to procure the commission of the offence 
though they would shrink from it in their own persons, and 
perjuries of this class have abounded in our courts, and passed 
Without punishment. But the effect of the new law will be to 
convert the suborner into the perjurer, to fix him with the guilt 





* The late Eng!ish Evidence Act has attracted so much attention, both with- 
in and without the profession, that we are induced to give the views of some of 
the leading London Journals. [Ep. Am. Law Jour. 
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which he has hitherto sought to shift to another, and also with 
the punishment. This is no increase, but really a diminution 
of perjury. When A gets B to perjure himself for a bribe, 
there are two parties to the perjury, two involved in the sin and 
crime, and the law which compels A to give evidence, and drives 
him to the alternative of speaking truly, or forswearing himself 
with his own tongue, narrows the motives for subornation.— 
Many a knave will say, Why should I pay another for what I 
may do myself? Or if he shrinks from the perjury, he will not 
introduce a contradiction in his case by suborning a witness to 
make statements which his own testimony must disprove. 

But the example of the punishment of perjury at the fountain 
head will be an inestimable benefit. What is the difference 
between the cases of the man who robs another of his purse on 
the highway by the pistol, and one who robs in a court of law 
by a false claim supported by false evidence ? But hitherto the 
latter and greater villain has escaped any punishment, for we 
cannot give the name of punishment to costs and the mere dis- 
appointment of the booty. Take for example the remarkable 
case that occurred some six or seven years ago, Trueman and 
Dupuis. Dr. Trueman, who had the implicit confidence of Mrs 
Dupuis, a widow lady, rendered her the little service of receiv- 
ing her dividends for her, saving her the trouble which ladies 
are glad to avoid. After a time he suggested that it would be 
more convenient that the stock should stand in his name, and 
that then Mrs. Dupuis would receive the interest to the day, 
without even the trouble of putting pen to paper. She acceded, 
and the stock was transferred. The next half year the dividend 
was not handed to Mrs. Dupuis at the usual time. After some 
interval, Mrs. Dupuis wrote to the doctor, gently reminding 
him of the omission. The answer was that he knew not what 
she meant, or to what payment she alluded. She replied, as- 
suming some strange mistake, and specifying the dividend. The 
doctor's rejoinder was curtly and cavalierly that he had no mo- 
ney of hers. The villainy then came out. He pretended that 
the stock had been transferred to repay a sum of money he had 
lent to Mrs. Dupuis. The poor lady had then the horror of 
finding herself threatened with double ruin—ruin of fortune 
and ruin of character; for if the doctor’s account was to be 
credited, she had attempted to rob him in requittal of a service. 
One of the two parties in the case was clearly a thief of the 
blackest dye. The matter came before Sir Knight Bruce in 
Chancery, who, in a very lucid and masterly judgment, put to- 
gether the improbabilities of Dr. Trueman’s averments, so as to 
make them amount to impossibility. He alleged that he had 
lent the sum of some thousands to Mrs. Dupuis in notes, which 
he had kept in the house, without keeping a single number of 














AMERICAN LAW JOURNAL. 291 


[New Law of Evidence. ] 


them, or any trace of whence he had them. Mrs. Dupuis had 
a judgment in her favor, restoring her little fortune, and clear- 
her character. The doctor walked out of Court disappointed 
of his booty, and infamous. But should this have been all, or 
would it be all, in a similar case in a court of law under the new 
act, admitting the evidence of the parties? How satisfactory it 
would be to justice, and to public morality, to see a Dr. Tru- 
man not only balked of his villainy, and proved guilty of the 
fraud he had imputed to the injured party, but committed to 
take his trial for perjury, and to suffer a substantive penalty for 
his trial for perjury, and to suffer a substantive penalty for his 
atrocious false testimony, and attempt at the worst robbery by 
the worst means. 

A fraudulent plaintiff or defendant is a robber of the most 
dangerous sort, endeavoring to pervert the law itself to an in- 
strument for his nefarious purpose,—a robber, be it remember- 
ed, of reputation as well as of property, for his success damages 
and destroys the character of the injured party, inasmuch as it 
falsely affects it with the stamp of fraud ; and upon this wicked 
attempt justice is now brought to bear, in the penalty upon the 
perjury involved in it. A few examples will operate as a salu- 
tary warning to dishonest litigants. 

But the law which punishes the perjuries of parties should, 
in consistency, put an end to the latitude of pleading which 
gives them license of untruth, flagrant, self-evident. Our plead- 
ings seem founded on the Spanish maxim, tell a lie to find a 
truth ; but when parties are punished for telling lies upon oath, 
it is high time to put a stop to the practice of indulging them 
in lies in pleas. Lie not at all, must be be the new rule of our 
courts, for it is monstrous to train parties to falsehoods in their 
written pleadings. And to punish them for it in their evidence 
viva voce. The Times well observes : | 

“We are not surprised at the perjury that has occurred, be- 
cause we sincerely believe that the present system of pleading 
in our courts, in addition to all its other defects, has tended to 
lower the morality of litigant parties and to introduce a system 
of solemn and authorized falsehood. Itis, and always has been, 
in the power of a plaintiff to place on the files of our courts of 
law and equity statements under the name of declaration or 
bill which may be utterly false, for the falsehood of which he 
is subject to no punishment or disgrace, which necessarily en- 
tail on his antagonist considerable expense, and by virtue of 
which he may succeed in the suit should the defendant commit 
a mistake iu his pleading. In like manner it is allowed to the 
defendant solemnly and deliberately to state as many false de- 
fences as he pleases, and for this malpractice there is not only 
no punishment, but actually a reward in the shape of delay and 
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vexation to the plaintiff. It is hardly to be expected that courts 
which tolerate pleadings utterly false should be able all at once 
to obtain from the partics to whem this scandalous license of 
mendacity hasbeen granted evidence entirely true. To allow, 
and even encourage, parties to make false statements before the 
trial, and then to punish them for supporting the statements at 
the trial by their oath, is to tempt men to crime by the bait of 
impunity in the first instance. It is no long step from telling 
a lie to swearing to it. The remedy for this is clearly to re- 
quire that all pleadings should be verified by the oath of the 
parties before they can be received, and not by tolerating fals- 
hood to hold out inducements to perjury.” 

In the last report of the commissioners upon pleading, which 
professed to embrace every consideration and to consider every 
practice to which objection could be made, not a syllable ap- 
pears on the subject of pleas manifestly false. The admission 
of the evidence of parties subject to penalties for perjury is, 
however, a reform which must entrain a series of other kindred 
reformations. It drags truth into court, and all truth’s attend- 
ants must follow. We look upon this improvement of the law 
as the most important of any change of our time, valuable in 
itself, and pregnant with further good. 

Already has one judge who had manifested strong prejudice 
against the new law seen reason to acknowledge at least that 
it is not without its advantages. In disposing of the case Mar- 
tin vs. Mangean, which turned on the fact whether notice had 
been given of the dishonor of a bill of exchange, Mr. Baron 
Martin said : 

This case had proved the benefit which could be derived from 
the operation of the new law of evidence. That new law had 
acted most beneficially iu the present case ; for there had been 
thousands of instances where a bona fide holder of a bill of ex- 
change had given a verbal notice to a party of the dishonor of 
the bill without, as in the present instance, his having taken 
any witness with him. Prior to this new law of evidence, the 
party not being eligible or admissible as a witness himself, had 
been without the means of giving proof of the dishonor ; while 
here, the plaintiff having been himself examined, had proved 
that he had personally informed the defendant of the nonpay- 
ment of the bill. 

This admission, so far as it goes, is creditable to the candor 
of the judge ; but there still remains some prejudice to dissipate 
in the same quarter. A day or two before Mr. Baron Martin 
had held forth on the advantage which a clever knave would 
have in dressing up his story over a nervous honest man, em- 
barrassed and wanting self-possession. Such cases may occur 
occasionally, for there can be no absolute security against bad 
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evidence, which passed and imposed under the old law in the 
persons of witnesses, as it may also occasionally pass and im- 
pose under the new in the persons of parties. But as De Foe 
says, truth inspires nature, and more than that, the perception 
of truth is wonderfully served by instinct in the commonest 
minds, especially where there is the immediate comparison of 
truth and untruth. There is a chemistry in such cases which 
precipitates the false. The organs of self-betrayal are indeed 
marvellous, as we have had occasion to note in the late inquiry 
before Lord Carlisle. The party, Mr. Ramshay, was present ; 
circumspection would be the care of every man in such a posi- 
tion, and Mr. Ramshay had the aid of professional experience 
and of knowledge of the tactics of defence ; but if there had 
been the shadow of a doubt upon the merits of the case, would 
not Mr. Ramshay’s conduct in the Court of Inquiry have re- 
moved it, and shown the indisereet impulsive character of the 
man? He was the chief witness against himself. Unexamined 
he was a party volunteering decisive evidence against himself. 

[London Examiner. 


The New Law of Evidence.—We give an abstract of the fol- 
lowing cases, not on account of their intrinsic importance, but 
because they illustrate the working of the new law of evidence. 
In a case of debt, tried yesterday week, in the Bail Court, be- 
tween two tobacconist (Mahon vs. Wright), in which the verdict 
passed for the defendant, the sworn evidence of the plaintiff was 
so clearly disproved that Mr. Justice Erle ordered him to be ta- 
ken into custody at the close of the trial, with a view to an in- 
dictment for perjury. On the same day, in the court of Ex- 
chequer, after a verdict had passed for the defendant in an 
action for work and labor, [Asplin vs. Blackman], Mr. Baron 
Martin ordered an indictment of the plaintiff for perjury, and 
placed the defendant under recognizances to give evidences 
against him. In the Bail Court, on Tuesday, in the case of 
Rayner vs. Arlewson, Mr. Manisty made application, under the 
authority of the newact, for a rule calling upon the plaintiff to 
state upon oath whether the several allegations contained in the 
affidavit of the defendant were or were not true, and whether 
or not the plaintiff had in his possession any documents, &c., and 
if so to show cause why he should not produce them. The case 
itself was of no interest, and referred merely to a transaction 
in the sale of some tallow. Mr. Justice Erle, who had some 
doubts on the subject, said he would give his answer on Thurs- 
day. His lordship then said: That part of the rule which de- 
sired that one party might be commanded to answer the matters 
in the affidavit, the court was of opinion ought not to be grant- 
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ed. The power given by the statute extended to the produc- 
tion of instruments, but did not extend to compelling a party 
to answer the matters in the affidavits. With respect to writ- 
ten documents in their generic term, the power extended to 
those documents which the applicant could convince the judge 
would probably be material and relevant to prove the issue that 
was in question. A party is not to have power to search the 
books of his opponect to see if he can find anything that will 
serve his purpose. Rule refused. In the sittings at Wisi Prius, 
in the Court of Exchequer, on Tuesday, in the case of Martin 
vs. Mangeon, the question, which respected a bill of exchange 
for 100/., turned upon the point whether the defendant had 
received due notice of the dishonor of the bill. It was shown 
in evidence very clearly that due notice had been given, and, 
in directing the jury, Mr. Baron Martin said this was an ac- 
tion in which the recent alteration of the law of evidence was 
of the greatest use, the facts could not have been elicited with- 
out it. The jury immediately returned a verdict for the plain- 
tiff. In the Court of Exchequer, also on Tuesday, in Rogers 
vs. Tnrner, Mr. Quain moved for a rule directing the defendant 
to produce, for the inspection of the plaintiff, certain ship’s pa- 
pers, under sect. 6 of 14th and 15th Vic., ¢. 99, the recent act 
to amend the law of evidence. A rule nis? was granted. 


The London Times lately commented with justice and spirit on 
the unbecoming habit of some of the judges of contemptuously 
decrying acts of the Legislature for the reformation of the law. 
No sooner does the new law of evidence admitting the testimony 
of parties come into operation, than Mr. Baron Martin must 
have his fling at it, as follows, in the case Porter vs. Vries. 

“Mr. Baron Martin said that that which had occurred in this 
trial was what he very much feared would often arise—the 
plaintiff and the defendant differed distinctly in their views, not 
only of the conditions of the agreement, but also as to what 
had passed upon payment of the account being demanded.— 
Each party had given his own version of the terms of the agree- 
ment, and its operation. Those versions were inconsistent the 
one with the other. With reference to the evidence of plain- 
tiffs and defendants, ¢t was the opinion of one of the most emi- 
nent members of the bench that the evidence of such persons 
ought to be regarded by juries somewhat in the same light as 
though it were that of a man who, having beenimplicated in the 
commission of a crime, eventually turned round and became 
what was called * Queen’s evidence,” as against his former 
companions and associates, and therefore, that juries ought not 
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to place implicit reliance on the evidence of such parties, un- 
less their statement were confirmed and fully corroborated by 
other witnesses. In all criminal trials the evidence of an ac- 
complice was looked upon with an eye of suspicion until it was 
confirmed by other witnesses, or by the peculiar circumstances 
of the particular case. So in the case where a plaintiff or de- 
fendant gave his evidence, the eminent judge to whom he had 
referred was of opinion that those parties ought to be confirmed 
by other persons. Not that either plaintiff or defendant would 
intentionally say that which was not the fact, but because, hav- 
ing arrived at a certain view of the transaction, their minds, 
even though that view were erroneous, had become, impressed 
with its truth; therefore it was that a confirmation by other 
witnesses became necessary. The defendant’s account of the 
arrangement appeared to be, that the plaintiff had undertaken 
to supply him with the brougham for twelve months for 1002. 
and that the first payment was not to be looked for until six 
months had expired, and therefore upon the demand of pay- 
ment being made in March, he had refused to pay because the 
money was not due. The plaintiff, on the other hand, said that 
there had been no stipulated time for the payments to be made. 
The jury had heard the whole of the evidence, and would arrive 
at such a verdict as they considered would render the most jus- 
tice to both paeties. 

What had occurred in this trial had, forsooth, realised Mr. 
Baron Martin’s fears, of what would often arise under the new 
law of evidence. And what was it that had occurred to verify 
the learned judge’s forebodings? Why, the plaintiff and de- 
fendant differed distinctly in their views, not only of the agree- 
ment, but also as to what had passed upon the demand for pay- 
ment. Prodigious! And is there anything strange, foul, and 
unnatural in the differences between plaintiff and defendant as 
to engagements and facts? Have plaintiffs and defendants 
hitherto come into court of complete accord as to their cove- 
nants, and all that has passed between them. If so, what has 
made the plaintiff a plaintiff, or the defendant a defendant? 
The common nature of a suit is, that the one asserts something 
that the other denies. When the phenomenon comes before 
Baron Martin under a law that confronts the litigants, he cries, 
here are my fears realized. Tere are parties who do not agree 
about facts and words! How shocking, how unheard of, what a 
new scandal referable to a new law! Oh! Betty Martin, how 
often shall we have to invoke your familiar name. 

Why, what have you had before you all the days of your pro- 
fessional life but various forms and phases of this dispute ? The 
only difference is, that instead of the representation of the con- 
flicting statements at second hand, you have now the parties 
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themselves before you to help the judgment on the truths of 
the case. 

Having commented on the frightful novelty of inconsistent 
versions of terms of agreement between plaintiff and defendant, 
hitherto of such perfect accord on such points, Mr. Baron Mar- 
tin cites the opinion of a learned Mrs. Harris, an eminent mem- 
ber of the Bench, that the evidence of parties ought to be 
regarded in the same light as that of men who have been impli- 
cated in crime and turned Queen’s evidence against their former 
companions and associates. 

Now we must plainly say that Mrs. Harris here talks some- 
thing marvellously like stark nonsense. There is not the slight- 
est analogy between the evidence of parties and Queen’s evi- 
dence. ‘The Queen’s evidence is fairly open to the suspicion of 
exceeding the truth against his former confederates, of under- 
stating his own share in the crime, and assigning the main 
guilt to his accomplices. Where is the parallel to this in the 
case of a party in a civil suit? Who is the confederate or ac- 
complice he is likely to charge with more than his share of 
guilt ? Himself? Preposterous. The other party? What! is 
the debtor the confederate of the creditor, the creditor of the 
debtor? the tradesman the confederate of the customer, the 
customer the confederate of the tradesman? <A falser or more 
foolish analogy was never attempted. 

Undoubtedly the evidence of partics is to be received with 
extreme caution, and to be subjected to a jealous scrutiny, but 
not with the caution attaching to the evidence of confessed 
criminals, as asserted by Mr. Baron Martin upon the dictum of 
the learned Mrs. Harris. The evidence of parties does not 
come before juries with the mark of avowed infamy on it. 
it comes before them simply open to the suspicion of the bias 
of interest, which may push a man to the length of untruth, 
which may make an honest man unconsciously a favorable wit- 
ness to himself. For this bias the jury have to watch and to 
allow, and we may be quite sure that thetendency will not be to 
underrate its influence. And the judgment is much aided by 
having bias and counter bias to compare in the conflicting evi- 
dence. Seldom can truth and untruth be brought into contact 
without the discovery of their respective qualities. The judg- 
ment of Solomon is the standing example of this fact ; but the 
procedure of Solomon, the eminent member of the Bench quo- 
ted by Mr. Baron Martin, would condemn, as Solomon did not 
look upon both claims as tainted with a suspicion like that at- 
taching to a witness against a criminal accomplice, nor did he 
require external corroborative testimony one way or the other, 
but sought and applied a test for self-betrayal on the one hand 
and self-vindication on the other. But Solomon never wore a 
wig and gown, and knew not the ways of Westminster Hall. 
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Bentham styled the examination of parties the natural pro- 
cedure. The father calls before him, confronts face to face, 
and cross interrogates the children whose conduct is in question. 
iie relies much on the signs with which nature unerringly helps 
truth. Men ac quire g greater art in concealment; but seldom is 
there a proficient in rougery so skilled that ordinary sagacity 
will not detect the knave in some part of his statement of his 
own case, or in his fencing with the counter evidence and cress 
questioning. 

We pass now to another instance of the treatment of new 
statute law, and its injurious consequence, as well as pernicious 
example. 

The widow of Mr. Blake, who was killed in the accident at 
Clay-cross tunnel, brought her action against the railway com- 
pany, under Lord Campbell’ s excellent act, and obtained a ver- 
dict of 4,0002., but after a charge, in which Mr. Baron Parke 
had treated the law as so foolish or so vague that it would not 
allow of any distinct direction, and left him no alternative but 
to fling it on the jury to make what they could of it. 

Mr. Baron Parke stated his opinion in conformity with that 
of the Chief Baron, that the claim of the plaintiff must be limi- 
ted to Pe cuniary damage, that is, to a strict appraisement of the 
value in £. s. d. of the deceased husband, the pretium affectionts 
which is admitted in the case of animals being in this view ex- 
‘luded in the assessment of the loss of a husband or near rela- 
tive. He afterwards, however, rather testily added: “I can’t 
say that isthe only thing; 1 can only give the j jury my notion 
of it, and they must settle it themselves. If you consider the 
plaintiffis entitled to anything beyond the pecuniary loss, you 
will say so, and estimate it accordingly.’ 

Upon the ground of the vagueness of this direction, if direc- 
tion it can be called, a new triel has been moved for, and the 


‘ 
4 


rule granted, Lord C: — the father of the law so cavalierly 
treate od, remarking that the learned judge had at one time said 
that “the compensation must be souieaa to pecuniary loss, and 


then left it to the jury to give whatever they might think fit, 
not limiting it to the pecuniary loss,’’ adding emphatically, 
“the Court believed the act to be a most efficient one, and when 
it came before them judicia lly, it would be their duty to see 
that it was carried into effect.” 

But mark the hardships of saddling the parties with the ex- 
penses of a new trial, because the Court presided over by Mr. 
Baron Parke has failed of the duty to carry the act into effect, 
which the Chief Justice promises shall be performed by his 
Court.—Lraminer. 
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An Alleged Libel by Dr. Newman.—In the Court of Queen’s 
Bench, on Tuesday, Sir F. Thesiger moved for a rule to show 
cause why a criminal information should not be filed against 
Messrs. Burns and Lambert, for the publication of a libel on 
Dr. Achilli, contained ina pamphlet called ‘* Lectures on the 
Present Position of Catholics in England,” and purporting to 
have been written or derived by Dr. Newman, D. D., priest of 
the congregation of St. Philip Neri, the particular lecture being 
entitled ‘ Logical Inconsistency in the Protestant View.’ The 
pamphlet contained some strong and unwarranted reflections on 
the moral character of Dr. Achilli, and that was the ground of 
lis applying to the court for its protection. The most offensive 
part of the libel was contained in the passages which described 
Dr. Achilli as addressing an audience in the Town Hall of 
Corfu, after having abandoned the faith of the Roman Catholic 
Church, in consequence of the persecutions by it which he had 
suffered. These passages were as follows: ‘** Mothers rf fam- 
ilies,” he seems to say, ‘gentle maidens, innocent children, look 
at me, for | am worth looking at. You do not see sucha sight 
every day. Can any church live over the imputation of sucha 
production as Tam? I have been a Catholic and an infidel. I 
have been a Roman Priest and a hypocrite. I have been a pro- 
fligate under a cowl. I am that Father Achilli who, as early 
as 1826, was deprived of my faculty to lecture for an offence 
which my superiors lid their best to conceal; and who, in 1827, 
had already earned the reputation of a scandalous friar. Iam 
that Achilli who, in the diocese of Viterbo, in Feb. 1851, rob- 
bed of her honor a young woman of eighteen; who, in Sept. 
1833, was found guilty of a second such erime, in the case of 
a person of twenty-eight ; and who perpetrated a third in July, 
1834, in the case of another aged twenty-four. I am he who 
was afterwards found guilty of sins, similar or worse, in other 
towns of the neighborhood. I am that son of St. Dominie who 
is known to have repeated the offence at Capua, in 1854 or 
1835, and at Naples again in 1840, in the case of a child of 
fifteen. Iam he who chose the sacristy of the church for one 
of these crimes, and Good Friday for another. Look on me, 
ve mothers of England, aconfessor against Popery, for ye never 
may look upon my like again. Iam that veritable priest, who 
after all this, began to speak against, not only the Catholic 
faith, but the moral law, and perverted others by my teachings. 
T am the Cavaliere Achilli, who then went to Corfu and made 
the wife of a tailor faithless to her husband, and lived publicly 
and travelled about with the wife of a chorus-singer. I am that 
professor in the Protestant College at Malta, who with two 
others was dismissed from my post for offences which the au- 
thorities cannot get themselves to describe. And now attend 
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to me, such [ am, and you shall see what you shall see about 
the barbarity and profligacy of the inquisitors of Rome.’ You 
speak truly, O Achilli, and we cannot answer you a word. You 
are a priest; you have been friar; you are, it is undeniable, the 
scandalism of Catholicism, and the palmary argument of Pro- 
testants, by your extraordinary depravity. You have been, it 
is true, a profligate, an unbeliever, anda hypocrite. Not many 
years passed of your conventual life, and you were never in 
choir, always in private houses, so that the laity observed you. 
You were deprived of your professorship, we own it: you were 
prohibited from preaching and hearing confessions; you were 
obliged to give hush-money to the father of one of your victims 
as we learn froman official document of the Neapolitan police 
to be ‘ known for habitual incontinency; your name came be- 
fore the civil tribunal at Corfu for your crime of adultery. You 
have put the crown on your offences by, as long as you could, 
denying them all; you ‘have professed to seek after truth when 
you were raving after sin. Yes, you are an incontrovertible 
proof that priests may fall and friars break their vows. You 
are your own witness; but while you need not go out of your- 
self for your arguments, neither are you able. With you the 
argument begins ; with you, too, it ends; the beginning and 
the ending you are both. When you have shown yourself you 
have done your worst and your all ; you are your best argu- 
ment and your sole. Your witness againsf others is utterly in- 
validated by your witness against yourself. You leave your 
sting in the wound; you cannot lay the golden eggs, for you 
are already dead.’’ This was the libel in respect of which Dr. 
Achilli now made this application to the court. It appeared 
from the inability to reach Dr. Newman, who would neither ac- 
knowledge nor deny the, Dr. Achilli was compelled to proceed 
against the present defendants, the publishers of Dr. Newman’s 
pamphlet. Sir F. Thesiger further stated that Dr. Achilli de- 
nied the charges alleged against him, and the Court granted a 
rule to show cause. 


Criminal Information against Dr. Newman-—The Queen 
vs. Burns and Lambert.—In the Bail Court, on Monday, the 
Attorney-General said that in the above case a rule xis? had 
been obtained for a criminal information for the publication of 
a libel upon Dr. Achilli. He (the Attorney General) then 
moved, by consent, that the name of Dr. Newman be substitu- 
ted for those of the present defendants, Dr. Newman being ex- 
tremely anxious that the publishers should not suffer the conse- 
quences of such a publication on his account, and being then 
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desirous to have his name substituted for theirs. Mr. Elli 
who appeared for the — utor, consented that the rule ile 
plied for should be granted at once. Another rule was subse- 
quently applied for to show cause why there should not be an 
enlargement of the original rule until the first day of Easter 
Term, grounded upon an affidavit on the part of Dr. Newman, 
which stated, that it was impossible for him to answer the mat- 
ters of the affidavit upon which the rule had been granted, with- 
out obtaining evidence from various places ; that it would be 
necessary for him to send to all those places to collect materials 
for his defence; and that he believed, if time were allowed bim 
he would be able to substantiate the char ges. It was eventually 
agreed that if the complainant did not choose to bring the case 
on, on Thursday, a rule xzs7 should be granted. On that day, 
however, Sir F. Thesiger moved the court against the enlarge- 
ment of the rule, and to make — original rule absolute. The 
court would bear in mind the faet that Dr. Ac! hill had left, and 
Dr. Newman had joined the Church ef Rome. The ap plication , 
with reference to the rule was without precedent in the court. 
if the rule were granted no indictment for perjury could be 
brought against the witnesses, because they were living abroad, 


and would nor, therefore, be subject to the jurisdiction of the 
court. In his affidavit Dr. Newman did not allege that the wit- 
nesses whose evidence he wanted to have in support of his charge 


would be brought to England, or even that they could speak to 
the charge brought : against yy. Achilli. It was, in his cpinion, 
necessary that Dr. Ne wmat 1 should : show in his affidavit that he 
was in a position to establish the charges which he had made 
against Dr. Achilli. If the charges were true, Dr. Newman 
should be in a position to prove them before the ‘y were made; 

but that was not the case, and in the affidavit on which he moy ved 
the court he had not ventured to make any such statement. If 
the charges were true, Dr. Newman ought to have been in a 
position inane e them before he made them, and if they were 
made in the ordinary way, when there was an opportunity of 


having the witnesses cross-examined. In his affidavit, Dr. 
Newman asserted the libel complained of in an excee¢ dingy 
vague and general manner. U nder the circumstances he | roped 


the court would grant his application, that there should be no 
enlargement of the rule. The judges having severally delivered 
their opinions against the enlargement of the rule, the applica- 
tion was refused. 
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A Discounsz delivered before the Law Acavemy of Philadelphia, Nov. 26th, 
1851. By Jons Wintiam Watiace. Phila. L. R. Bailey, Printer, No. 26 
North Fifth street. 


[The editors of the Law Journal have been kindly permitted to copy the fol- 
lowing pages from Mr. Wanuacer’s Lecture. They will he read with interest, 
7 


as coming from ean Amcrican Lawyer who has very recently returned from a 





sojourn among our brethern of the English Bar and their Inns of Court. 


GENTLEMEN OF THE LAW ACADEMY: 


Had I supposed that the chief value of the present meeting 
would consist in what the lecturer had to say, I should hardly 
save felt willing to accept the invitation that brings me before 
you. But an occasional disseration forms part of the arrange- 
ments of your institution: and I regard the regulation as pro- 
riding an occasion, valuable more as a commemoration of union 
and fellowship, than on account of any discourse which you are 
likely to hear. 

One useful result of your Academy I take to be that—be- 
ginning at the right place, the education of the Profession—it 
is naturally tending to give something like incorporation to our 
Bar. Its printed records show that it brings and keeps together 
as ** Associated Alumni,” all who have received professional 
improvement for some years past, from its instructions and ex- 
ercises. The influence, as yet, is not strong, but so far as it 
goes it is good. It is well for us to assemble sometimes when 
we suspend the encounter of our minds, the strife of our inter- 
ests and the ardor of our passions; not always to meet for trials 
and for testimony, for arguments and for audits: to know our 
Profession as something besides a service and a livelihood, and 
its members in some other relations than as colleagues or an- 
tagonists.* 


*<<The Law Academy of Philadelphia” has been in existence for something 
more than thirty years. ts proceedings are preserved since the year 1822, 
‘‘but the minute book before that date,’ we are told, ‘is lost, and the records 
of the Academy are in hopeless confusion.” A recently printed “ List of Active 
Members” shews the names of sixty-four persons. A very liberal charter was 
granted to the Academy by the Commonwealth of Pennsylvania, in April, 1838. 
And as appears by its ‘‘Charter, Constitution and By-Laws,” of which in 1849 
a limited number of copies were beautifully printed ‘for the Law Academy 
only,” 436 gentlemen, up to the year 1849, have been connected with it as 
members and participated in its instructions and exercises. Its officers consist 
of a Provost and six Vice Provosts; a President, a Secreatary, an Assistant 
Secretary, a Treasurer, a Prothonotary, a Librarian, and a Recorder. Its 
meetings are held every Wednesday evening from September to May. The ex- 
ercises of the Academy consist of ‘- Arguments of Law and general Jurispru- 
dence, together with such other professional improvement as may from time to 
time be adopted.” One of these modes is an occasional Discourse. Some of 
these have been printed. I maybe permitted to refer to that of Mr. P. McCaut, 
delivered at the opening of the session, September 5th, 1838, and containing 
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I regard it as a matter of regret that no where in the United 
States has our Profession any Institut’ons that supply the ben- 
efits imparted in Great Britain by those venerable Colleges of 
the Law, which, through so many generations have kept the 
Bar of England together, not only with untarnished honor and 
elevated dignity, but in delightful fellowship, and with the 
sense, and in the power of Unity. I refer, of course, to their 
Inns of Court. Some of you have probably visited them, and 
witnessed personally their valuable, though silent influences on 
the Profession. Others will perhaps understand what I mean 
if I degeribe one of these foundations. 

There are three principal Inns situated not far from each 
other; Gray’s, Lincoln’s, and The Temple. The Temple is 
perhaps the largest, and I select it for description. It is situ- 
ated in the most ancient, populous and busy part of London.— 
If with us you should suppose a site—say from Market to Wal- 
nut street, and sloping gently from Third street to the edge of 
the Welaware—you would have some idea of the site of this 
Inn, in relation to the other parts of the city. Around the 
three sides of its site are built connectedly, and with more or 
less irregularity, the continuous structures which make the 
Temple. ~ The outside—that is, the parts upon the street—are 
used for purposes of business ; law-booksellers, stationers, and 
others who supply the convenience of the Bar, being among the 
occupants. It is the inner part—around and upon the square 
—which constitutes the resort and abodes of the Profession of 
England. Turning away from the mighty streams of business 
life which rolls by day and night along the Strand, and enter- 
ing through an archway that attracts no notice and reveals 
nothing within, you find yourself, after a short walk, within the 
Temple close. Here, and in the neighboring Inns, is congre- 
gated the whole Profession of England; and here every student 
must enter for his education. Many lawyers and judges who 
are without families, live here entirely, having a house or apart- 
ments with offices and servants more or less expensive ; living 
exactly as each man here does in the house he owns. Some 
occupy “‘chambers’’ only, or ‘offices ’’ as we call them—dining 





Historical Notices of the Provincial Courts, Bar and Jurisprudence of Pennsyl- 
vania, as really so valuable a record upon subjects rapidly fading into dim tra- 
ditionary recollection, that I could wish to see it enlarged, extended and 
reprinted in a form less ephemeral than that in which it originally ap- 
peared ;—a pamphlet of 51 pages. The Academy is managed with excellent 
order every way. Its Argument List for 1848-9, which bears the record of 
«one hundred copies printed,” has been much admired in England; and is not 
less interesting as a Plan of Elementary Juridical Exercises, than as an evi- 
dence of the advanced state of American manufactures and typographical me- 
chanism and taste. Its paper would do honor to Whatman, and its printing to 
Baskerville, Bensley or Bodoni. J. W. W. 














AMERICAN LAW JOURNAL. 303 


[J. W. Wallace’s Discourse. ] 


in the Temple Hall, where all students are obliged to dine.— 
In this place you find the active members of the Profession, 
whether leaders at Nisi Prius and the Courts, members of Par- 
liament, of whom a great number are always barristers, or the 
great law officers immediately connected with the Crown. Here 
also are those eminent chamber counsel whose opinions settle 
half the concerns of London; and those Jaw writers, perfectly 
known to the Profession every where, whose voices, however, 
are never heard in court, nor their names within the ‘“city.”’ 
Besides these laborious classes, who give the place its essential 
impress, there are many lawyers here whose professional rela- 
tions hang more lightly upon them; men, often very eminent, 
who choose to limit the extent of their professional services; 
or men who find their pleasures in the literature of the law— 
those tasteful barristers “‘who study Shakespeare at the Inns 
of Court.” With us this latter class is wholly useless and 
hardly reputable ; but in the composition of a large community 
like these Inns, all have their proper sphere and influence: and 
while in this place are centered the members of a profession at 
once the gravest and most intellectual, the keenest and most 
ambitious, the busiest and most directly connected with the 
concerns of the largest city of the «or'd, a liberal and delight- 
ful air is cast upon the whole. The Temple grounds, which 
break upon you when once within its close, are beautiful. You 
are aware that the place was many centuries ago the residence 
of the Knights Templars, and like Fountains, Netley, Tintern, 
and other religious houses in England, it was sclected and dis- 
posed by its founders with comprehensive and exqusite taste. 
Before you lies the Thames. On its opposite side, above, rise 
the time honored spires of Lambeth, and in greater distance the 
swell of the Surrey Hills. The trees and walks and cloistered 
gardens of the Temple, impress you by their venerable beauty 
and the air of repose which they inspire to everything around. 
“The Temple Garden” makes a scene in Henry VI.,* and the 
student of Shakspeare will remember it as the spot in which the 
distinctive badges (the white rose and red rose) of the houses 
of York and Lancaster were first assumed. Here is the Temple 
Church. An idea of its beauty may be formed by the fact, that 
£70,000 have recently been expended in its repairs and deco- 
ration. Its services are confined to the members of the Inn; 
and, being thus sustained by male voices only, have a monastic 
and peculiar air. As the church comes down from the religious 
order of Templars, it is said to be the only one in London in 
which no child was ever bapused. In its aisles still lie, under 
their effigies of stone—mailed, sworded and helmeted—the 





*Part I—Act Il—Scene IV. 
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Knight Templars, whose crossed legs show that they were slain 
in the Crusades, and who, buried here 800 years ago, now give 
the Inn its name. Here, too, in later times, have been buried 
many members of the Bar—Plowden and Selden, Sir John 
Taughan, Chief Justice Treby, John William Smith and others 
‘or whose memory the members of the Inn have recorded 
their affection by enduring monuments. The inscription of 
Smith’s announces that his writings had attracted the applause 
of countries beyond the Atlantic seas. From the pulpit of this 
venerable church, Hocker and Sherlock proclaimed to the as- 
sembled Profession of England morality yet higher than its 
own: and since the days of Blow and Purcell, who were both 
its organists, the choral services hive been better performed 
than in any church in London. In another building is the In- 
ner Temple Library. The structure is not so costly as that of 
Lincoln’s Inn, on which about £60,000 have been expended; 
but the collection is rich not only in books of Law but in class- 
ics, history and every sort of literature that can entertain the 
genius and tastes of an educated and intellectual profession.— 
In the Great Hall of the Middle Temple, a venerable structure 
with massive tables and benches that look as if they had defied 
the wear of centuries, the members and students of the Inn 
dine. The room is about sixty feet high. On its richly stained 
windows you see the armorial displays of nearly 200 of the 
great lawyers of ancient and modern times, including among 
the latter those of Lord Cowper, Yorke, Somers, Kenyon, Al- 
vanley and Eldon. On the wainscoted walls you have the names 
of the Readers of the Temple for more than two centuries back; 
and portraits of great benefactors. Here, too, the Bar assem- 
bles for occasions of state and festivity, and for ancient cele- 
brations—some very curious—which are still kept up with 
that instinct of hereditation which belongs to no country but 
England. 

Every where about you—in short, in the names of avenues 
and walks, in the designation of buildings, in the objects of cu- 
riosity or interest or veneration, you have the names and asso- 
ciations of the Law before you. The Profession is here in its 
corporate dignity and impressiveness. It has about it all those 
influences which Mr. Burke thought so valuable in the structure 
of a state. It bears the impress of its name and lineage, and 
inspires every where a consciousness of its ancient and habitual 
dignity. The past is every where connected with the present, 
and you feel that the Profession is an inheritance derived from 
forefathers and to be transmitted to posterity. 

While many of the members of the Inns are of course en- 
gaged away from their Inn daily at the Courts or in Parliament, 
and in the excitements and toils of business, here they always 
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return as fora “higher conversation ;’’ and when within che 
Temple close, are as completely sequestered from the mighty 
world of London that is rolling on without them, as though 
they were beneath the venerable shades of Oriel or Christ 
Church, and looking upon the tranquil currents of the Isis be- 
fore them. 

In some senses the Courts themselves are subordinate to these 
Foundations. A person is admitted to the Bar, not by motion 
in court, as with us, but by being called to the Bar by the Inn 
where he has studied. The Inns, therefore, and not the Courts, 
regulate the whole subject of admissions to the Bar: and having 
this controling power, are in truth the masters of the Courts 
themselves. 

You will readily understand from all this, that these Inns, 
numbering in ail about 4000 persons, are complete communities, 
with laws and customs and officers. Each Foundation is gov- 
erned by a small committee called Benchers, selected always 
from the most influential and eminent members of the Profes- 
sion. Every member of the Bar lives under restraints in all 
ways professional. He is surrounded by his professional breth- 
ern, and guarded every where by their watchful observedness. 
A controlling and valuable influence exercises itself upon his 
professional life, and he could not loose reputation in his Inn, 
and remain at the Bar at all. 


District Court.—Philadelphia County. 
RYLAND v. PETERS. 


The defendants being common carriers of passengers on one of the State roads, 
are liable for the negligence of the State officers connected with the road. 


Opinion per Suanswoop, P. J.—Motion for new trial. This 
is an action against the defendants, as common carriers of pas- 
sengers, on the Columbia Railroad, between Philadelphia and 
Columbia. The plaintiff, a small girl, took passage at Down- 
ingtown, in defendant's car, which was attached to and formed 
part of what was called the Accommodation Line. That line 
leaves Columbia about three quarters of an hour before the 
mail line—the two lines arrive in Philadelphia about the same 
time—though going at about the same speed, the difference of 
time being allowed for the stoppages on the road. It was in 
evidence that the accommodation line was frequently compelled 


VoL. xI.—No. 6. 
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to stop at some convenient place foa turning out, in ord r to 
let the mail line pass them. On the present occasion, the ae- 
commodation line had been detained for nearly half an hour by 
a burden train, just above Coatesville; and it was evident that 
in the natural order of things, the mail line must be very close 
behind. The principal danger of collision arises from the short 
curves and high embankments, which abound on this road, 
which prevent the officers of the line behind from seeing far 
enough ahead, to reverse their engine and take the necessary 
precautions in time to prevent collision. Such a state of things 
certainly requires from the officers of the accommodation train, 
more than ordinary precaution to prevent their being run into 
by the mail train, which at all times must be following so closely 
upon them. Indeed it appears to me that the very arrange- 
ment itself is fraught with great danger, and it must only be 
some public necessity of travel, that can justify an order in 
their respective times of starting, which brings these two 
trains necessarily so close upon one another. On a perfectly 
straight road, through a level country, the case might be differ- 
ent, but the road in question was not laid out for steam power; 
and it is notorious that the engineer in its construction consult- 
ed rather the convenience and advantege of the owners of the 
farms through which it ran, than the public object of a direct 
route. On the present occasion, the accommodation line having 
just turned a short curve, at a heavy embankment, met with an 
accident by which one of the wheels of the tender of the loco- 
motive was thrown off the track. The movement of the cars 
was consequently considerably impeded: some of the witnesses 
testify that it was entirely stopped. It occurred immediately 
to Mr. Hamilton, the conductor of the car owned by the de- 
fendants, to use his own phrase, “that if there was any delay, 
the fast line wonld be upon them ;’’ and he immediotely adopt- 
ed, what, by unanimous consent, were the most wise and ener- 
getic measures to prevent the accident. I cannot let the occa- 
sion pass without saying, and I think justice to that gentleman 
requires that I should say publicly, that without any doubt, he 
acted with the most remarkable courage and presence of mind, 
and doubtless to him, most, if not all the passengers on that 
occasion, were indebted for their lives and limbs. Though the 
measures he adopted prevented the collision from being more 
than a partial one, yet he could not prevent it altogether; and 
in the collision the plaintiff, as far as appears, the only passen- 
ger injured, received, not any blow or bruise outwardly, but a 
shock which caused an effusion of the medulla oblonguta, or 
spinal marrow, which has resulted in a curvature of the spine, 
which is incurable, and the disease called St. Vitus’ dance, from 
which in human probability she never will recover. It appears 
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that at Paoli, about a mile above the place where the acci- 
dent occurred, there was a stopping place and a turn-out. A 
delay of less than ten minutes then, would have given time for 
the mail train to pass, would have prevented the collision and 
its unfortunate consequences to this plaintiff. It becomes im- 
portant then to inquire whose duty it was to have foreseen and 
provided against the accident, by stopping and turning out at 
Paoli, or some prior stopping place; and then whether the de- 
fendants are liable for the negligence, for negligence the jury 
have found it, and I assume it to be such. The state of things 
is peculiar on this road. 

The Commonwealth owns the road, she supplies the motive 
power, she allows no one to put steam power on the road, but 
her own officers under the Canal Board. By the Act, 15th 
April, 1834, it is provided that the Canal Commissioners may 
procure such locomotives and tenders, for the conveyance of 
passengers and merchandise as may be necessary for doing the 
whole or any part of the transportation on the railroads belong- 
ing to the Commonwealth, and that they shall have authority 
to make such regulations, and appoint such agents as may be 
necessary, and that individuals shall have the right to place 
cars on the road, and under such regulations as may be adopted, 
attach their cars to the locomotive cars belonging to the Com- 
monwealth for the purposes of transportation. Under this Act 
of Assembly the Canal Commissioners have acted, and made 
regulations by which as appeared in testimony on the trial, the 
entire control of the motive power is in the hands of officers 
appointed by them, an engineer, fireman and State agent for 
each train. Each car pays a toll and the carrier is chargeable 
with a certain toll for such passenger. It appeared sufficiently 
in evidence that tne business of determining when and where 
they should turn out, to allow trains going the same direction 
to pass, belonged exclusively to the officers and agents of the 
State. The negligence then in this case was the negligence of 
State officers not appointed or removeable by defendants, and 
the question is, are the defendants responsible for their negli- 
gence ? 

It is to be observed, in the first place, that there was here a 
contract to carry safely by the defendants. They were not in- 
deed express of the lives and limbs of the passeugers, but are 
bound to use the utmost care and diligence. The State officers 
are immediately employed in the transportation; they are a 
necessary part of the machinery of transportation. 

It is not then for the acts or the negligence of mere strangers 
that we are asked to make the defendants liable: nor can it be 
likened to the case of a defect in the road or a bridge, arising 
from the negligence of those whose duty it may be to keep it in 
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repair. The last mentioned case will be decided when it arises, 
but it is certainly to be clearly distinguished from this case. It 
is in the next place too clear a proposition to be disputed, that 
if this were a common road, and the means of transportation 
had been !.y horses, it would have been no defence to the ear- 
ried to show that he had hired the horses and driver of another 
person ; that the driver was not his servant, and by agreement 
not subject to his direction or control. If the driver in such a 
case commit a tresspass by negligence, while in the course of 
his employment, to the injury of a third person, it may be that 
his master, and not the owner of the carriage who had hired 
him with the horses, would be liable for the dam: ges, according 
to the doctrine contended for in Laugher vs. Pointer, (5 B. and 
C. 547.) What distinguishes the cases is the contract to carry, 
and under such a contract the carrier is responsible for the 
conduct of all persons whom he may employ in the business of 
the transportation, whether he hires the motive power, be it 
steam or horses, with the servants who are to direct it, or 
whether it is his own motive power, controlled by his own 
servants. 

Surely it would be no answer for a stage proprietor to say, 
**T was obliged to hire the horses, and the owner of the horses, 
would not agree to let me have them, unless his servant should 
drive and take care of them.” A man undertakes to carry me 
from Boston to New Orleaus, and receives my fare for the 
whole distance, he uses, to fulfil his contract, the different 
steamboats, rail-roads and stage coaches, which are established 
on the different parts of the route; surcly he cannot turn me 
over, in case of injury by negligence, to an action against the 
proprietors of the particular line, by the negligence of whose 
agent it was occasioned. All persons who are called by him 
to assist in carrying out his contract are pro hae via his ser- 
vants, whatever the nature of the agreement between him and 
them may be. How does this case differ from the one supposed? 
Ought the fact that the motive power was owned by the Com- 
monwealth to make any difference? It is said that the defend- 
ants had no choice, were compelled by public law to employ 
the State power, and it is hard therefore to subject them to re- 
sponsibility for the negligence of the State officers. But in the 
case I have supposed, would it make any difference, that there 
was a monopoly on one of the routes, and that the carrier was 
compelled to make use of it, in order to fulfill his contract ?— 
It was his duty to have calculated these things when he made 
his contract. It is the contract to carry which still stares us 
in the face, at every step of the cause. 

It is contended that the plaintiff is to be turned over to an 
action against the State officers. It may be they would be 
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liable to such an action. But one thing is clear, that the de- 
fendants have their remedy against them. Indeed it is not to 
be doubted, that they would have a strong moral and equitable 
claim upon the State for indemnity for the misconduct and 
negligence of her agents; for when a State engages in the 
business of common carriers, and to a certain extent reaps the 
profit of it, she is bound to furnish a remedy against herself, 
for injuries springing from it. 

This has not been done as yet, but the Legislature have con- 
tented themselves with providing, by the Act of 11th April, 
1844, that hereafter when any damages are sustained upon any 
of the canals and railroads of the Commonwealth, by reason of 
neglect or misconduct on the part of any agent or officer, in the 
employment of the State, he shall be held liable for the amount 
of such damages; and it shall be the duty of the Canal Com- 
missioners to discharge such agent or officer from all further 
employment, and retain any balance which may be due him for 
salary or wages, until the amount of his liability for such dam- 
ages shall be fully ascertained and paid. 

On the whole case then, we are of opinion, that the direction 
of the Court, that the defendants were liable for the negligence 
of the State officers, if the jury thought there was such negli- 
gence, was correct.* Rule refused. 


*Norr.—This case has gone up to the Supreme Court on a Writ of Eoror. 
Editors Law Journal. 


Court of Quarter Sessions.—Philadelphia Co. 


In the matter of the Petition for opening Sixth street, from 
Elwood’s Lane, Northward. 


Construction given to the acts of May 13, 1852 and June 13, 1836; the former 
applies to the ‘‘opening” and the latter to the laying out and ‘“ widenlng” 


of the streets. 


Tuompson, P. J.—This comes before the Court upon excep- 
tions to the Report of Viewers who were selected under, and 
whose proceedings were in conformity with, the provisions of 
the Act of 13 June, 1836, entitled “An Act relating to roads, 
highways, and bridges.” The object of the proceeding was to 
open Sixth st. to the Northward of Ellwood’s Lane, said street 
haying been previously laid out in the general plan of the town- 
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ship, under the provisions of the Act of May 13, 1832.— 
Pamph. Laws, 1852, page 428. 

The Petition presented appears to have been in conformity 
with the said act of 1832, but the viewers were selected and the 
subsequent proceedings carried on under the act of 1836. 

To these proceedings, exceptions were taken—and the ques- 
tion presented for decision is, whether the said act of 1836 is 
applicable to the opening of streets, &c , laid out under the di- 
rections of the prior local act of 1832 above referred to. 

The 15th section of the said act of 15 May, 1832, was de- 
signed to secure uniformity in the plan of the unincorporated 
Districts of the Northern Liberties and Kensington, so that the 
streets extending northwardly through those districts, should 
be continuations of those already laid out in the adjoining dis- 
tricts to the southward. The intention evidently being to con- 
conform to the original plan of the city and liberties by laying 
out said streets in direct courses. 

The object of the 18th section, as expressed in the preamble 
thereto, was to give notice “where and in what manner sueh 
streets, &c., will in future run,” in order, doubtless, to prevent 
encroachments upon the lines of the streets by which difficulty 
in future might be occasioned in opening them, when required 
by increasing improvements. 

The design thus indicated was carried out by the survey and 
plan of the said township, made under the directions of said act 
of 1832, and the streets then laid out have remained, to be 
opened in future when required, in the mannea pointed out by 
the said 18th Section. 

It is supposed by the Petitioners that the provisions of the 
act just referred to, have been supplied by the act of 13 June, 
1836, and that consequently the directions of the latter act are 
to be followed in “‘opening ” the streets heretofore laid out in 
conformity with the said Act of 1832. 

It will be observed, however, that the act of 1836 has no re- 
ference to the “opening” of streets or roads which had been 
laid out previously to the passage of the said act. The viewers 
selected under its provisions, are “‘to view the ground proposed 
for a road,” and to proceed to “lay out’ the same, such view- 
ers acting in pursuance of those directions, certainly would 
have authority to view for such purposes a street already laid 
out, in confcrmity with a local act—as the exercise of such au- 
thority might effect a chauge in the whole plan of a district 
already surveyed, laid out, and confirmed. 

The terms of the 76th section of the said act of 1836, afford 
a further proof that its provisions were not designed to apply to 
the opening of streets, laid out and continued under former 
acts, as that section directs the proceedings to obtain the “‘lay- 
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ing out” or “widening”’ for a street, &c., within the city and 
county of Philadelphia. The omission of a provision for the 
“onening’’ of such street could not have been accidental. 

Indeed none of the provisions of the act in question refer to 
the opening of streets or roads, other than those that have been 
laid out in the manner directed by its several sections. 

As the act of 1836, therefore, does not provide for the open- 
ing of streets, &c., laid out under prior local acts relating to 
the city and county of Philadelphia—the sections of the act of 
1832, above referred to, connot be said to be inconsistent with 
its provisions, and are not repealed by the 51st and 52d sec- 
tions of the former act. Vide 3 Whar 11. 

If then the Act of 1832 be still in force, the proceedings ta- 
ken in this case are not in conformity with its provisions. The 
viewers should have been appointed to report whether it was 
proper at the time to open such street, and if they should be of 
opinion that the state of improvement in the neighborhood 
thereof should require it; then to cause it to be opened in the 
manner therein directed. 

Ehe necessities of the neighborhood were evidently intended 
to control the opening of streets already laid out, and the re- 
port of judicious men on that point, appears indispensible to 
the entire fulfilment of its regulations. 

The course of proceeding thus indicated, appears so proper 
that this Court would be unwilling to depart from it, unless 
convinced that it was altered by subsequent legislation. This, 
however, not being our opinion, we think for the reasons above 
stated that the Report and proceedings must be set aside. 

Report set aside. 


Liability of Telegraphs. 


A case, of Edward Shields vs. The Washington and New Or- 
leans Telegraph Company, was tried before the Fifth District 
Court, New Orleans, a few days ago, which determined several 
points of much interest to the community generally and to Tel- 
egraph Companies and those having dealings with them. The 
plaintiff sued for $164 damages, arising from the incorrect 
transmission of a telegraphic despatch, in which the word sixty 
six was substituted in the price of oaqs for fifty-six, the correct 
number. The Comyany refunded the cost of the despatch, but 
resisted any liability incurred by the mistake of the operator. 
As this is the first case of the kind tried, the principles laid 
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down by the Court are very interesting and important, as goy- 
erning other cases. Judge BucuaNaN charged directly against 
any liability incurred by the Company, for mistakes of this 
kind; because uncontrollable influences from atmospheric cases 
are likely to derange the wires and pervert a telegraphic mes- 
sage. Itis unreasonable to apply the doctrine which applies 
to common carriers to a case like the present. The carrier is 
responsible for the merchandize entrusted to his care; but that 
merchandize has an appreciable value. The Judge says :— 

‘What, on the contrary, is the test of appreciation of a des- 
patch like that which the plaintiff received in this instance from 
his correspondent? The despatch read or said, oats fifty-six, 
bran one-ten, corn seventy-three, hay twenty-five. The person 
who sent the despatch made no explanation to the operator, and 
without explanation, how could the operator know whether the 
numbers in question referred to dollars and cents or to bushels 
and bales? Again, how could the operator know whether the 
said despatch conveyed an ordsr to purchase or an account of 
sales ¢ and if he were bound to infer the former, what informa- 
tion did he despatch to convey to his mind of the extent of the 
order ? The meaning of the despatch was a secret to all but the 
parties corresponding. Under these circumstances the value of 
the message transmitted was inappreciable, and this telegraph 
company had no means of knowing the extent of the responsi- 
bility which ought to involved in its correct transmission, upon 
the principles contended for by the counsel for the plaintiff. 

The judgment was for plaintiff to the amount of three dollars 
and fifty cents—the cost of the message—which the Company 
had offered to refund, and the costs of the Court. 


Conspiracy. 


The offence of conspiracy is the most comprehensive, and at 
the same time the most uncertain, of all offences known to the 
law ; other crimes have, in general, clearly defined land-marks, 
but this appears to be almost without ‘ mete’’ or “ bound,” 
and is the only offence in which a bare agreement, without any 
overt act, is rendered cognisable by our criminal tribunals. The 
uncertainty attending it renders it a favorite proceeding with 
those who desire to drive a person to a compromise, or to deter 
him from putting the law in motion against them, and in such 
cases a second person is sought after with whom the “given” 
defendant may be connected, and recourse is had to an indict- 
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ment against them for a conspiracy to do anything the oppo- 
nents may suggest, in the expectation that the vagueness of the 
charge, and of the evidence required to support it, will, at all 
sa nts, have the desired effect, if it does not end in a conviction. 

‘onspiracy is defined as an agreement between two or more 
to i. an unlawful act, or a lawful act by unlawful means. But 
the question immediately arises, in what sense is the word 
“unlawful” used? Does it point not only to indictable offences 
in themselves, but also to such as are punishable in a summary 
manne, and even to merely actionable conduct? Again: does 
an agreement among several, to do that which one man may 
lawfully do, become the subject of an indictment for a conspi- 
racy, or, in other words, become unlawful simply by the fact of 
combination ? 

No offence has shifted its ground more than that of conspir- 
acy, which was originally confined to an agreement falsely to 
accuse another of a crime, as was said by Lord Ellenborough in 
Rex vs. —urner, 13 East, 228; and see 3 Inst. 143, where his 
Lordship added, “ Al/ the cases in conspiracy proceed upon the 
ground that the object of the combination is to be efected by 
some falsity.*”’ It may, however, now be taken to be clear, 
that an agreement not only to commit an indictable offence, but 
one punishable by summary conviction, amounts to an indicta- 
ble conspiracy. The case of Reg. vs. Rowlands and Others, 
decided on Monday last in the Court of ¢ Jueen’s Bench, was an 
indictment for conspiring to commit the several acts prohibited 
by the statute relating to the combination of workmen, 6 Geo. 
4, ¢. 129, which, if actually committed by individuals, are pun- 
ishable only by three months’ imprisonment; and the Court 
not only held the indictment to lie at common Isw, but that the 
incidents of fine and imprisonments, as the penalty of a misde- 
meanor, would attach, though far exceeding the punishment of 
three months’ imprisonment. An agreement, therefore, to com- 
mit such an act may be punished more severely than if it be ac- 
tually committed by one. In that case, also Lord Campbell, C. 
J., denied Turner’s case, (supra) to be law, in which it was held 
that an indictment would not lie for conspiring to commit a 
civil trespass upon property by agreeing to go, and by going, 
into a preserve for hares, the property of another, for the pur- 
pose of snaring them, though it was alleged to be done in the 
night time, and that the defendants were armed with offensive 
weapons for the purpose of opposing resistance to any endeav- 
ors to apprehend or obstruct them. Lord Ellenborough, C. J.. 
in pronouncing the judgment of the Court in that case, said, 





* A quere is appended to this general proposition in 2 Russ. Cr., by Greaves 
687, note (k)- 
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*“‘T should be sorry that the cases in conspiracy against individ- 
uals, which have gone far enough, should be pushed still farther. 
I should be sorr y to have it doubted whether persons agreeing 
to go and sport upon another’s ground—in other words, to com- 
mit a civil trespass—should be thereby in peril of an indictment 
for an offence which would subject them to infamous punish- 
ment.”’ 

There is also the case of Rex vs. Pywell and Others, 1 Stark. 
402, in which the same learned judge expressed an opinion (at 
Nisi Prius) that a conspiracy to cheat and defraud a man, by 
selling him an unsound horse, was not indictable, but merely 
actionable as a breach of warranty. It appears, however, from 
his Lordship’s language, that there was not sufficient evidence 
of concert in that case to support the charge; and the dictum 
on the other ground is shaken, if not overruled, by Reg. vs. 
Kenrick, 5 Q. “B. 49.* 

Although it is said that concert is not crimet, yet undoubt- 
edly there are decisions to the effect that several may be in- 
dicted for agreeing to do that which, if one did, would not even 
be actionable. Thus, one man may properly express his dis- 
approbation at a threatre by hissing, but where several combine 
to do so, they may be indicted for conspiracy. Clifford vs. 
Brandon, 2 Camp. 239; Macklin’s case, cited in Dickenson’s 
Guide ; Anon., B. R., 18 or 19 Geo. 2, coram Lord Mansfield, 
2 Russ. O17; Gregory vs. The Duke of Brunswick, 1 Car. & 
K. 286; 6 Man. & G.953 ; and see also the argument in Maw- 
bey’s case, 6 T. R. 619. 

We think that upon principle, and from the current of au- 
thorities, it may be stated that an agreement to commit any 
act opposed to public policy or public morality is indictable as 
a conspiracy, although such act, committed by an individual, 
would not come within the cognizance of the law. This accounts 
for the various and conflicting decisions upon the subject, the 
definition having changed with the changes in opinion as to 
what is public policy y. ‘his has occurred particularly with re- 
gard to combinations of workmen, it having been held that they 
had no right to combine whatever; while now statute law and 
judge-made law permit combinations among workmen, which 
are placed upon the same footing as those among other classes. 
It may be, that although concert is not, per se, a crime, yet, by 
referring the object of the conspiracy to considerations of pub- 
lie policy, it becomes one. Thus, in the instance before refer- 
red to, if a spectator at a theatre, moved by feelings of disap- 


* In Reg. vy. Rolands, (supra), Erle, J., seemed to be of opinion that Rex v. 
Pywell was overruled by Reg. v. Kenrick. 

7 Dickenson’s Guide to ihe Quarter Sessions, Serjeant Talfourd, p. 385, 5th 
ed. See, however, 2 Russ. Cr. 674. 
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probation, thinks proper to express them by hissing, it is not 
probable that any injury will result from his conduct; the rest 
of the audience will probably also express their feclings by a 
similar demonstration, or by applause ; but if several or many 
combine to hiss a performer, this is likely, by a premeditated 
scheme, to overcome the expressed opinion of the other specta- 
tors, moved alone by the impulse of the moment ; it is also an 
injustice towards the performer, as-it is an arrangement to dis- 
approve of him, whatever his performance may be ; and it cer- 
tainly tends to a breach of the peace. 

Upon a consideration of the law relating to this subject, we 
think that the proper test to discover whether a conspiracy is 
indictable is to consider whether it would fall under the deserip- 
tion of an illegal contract, which could not be enforced by ac- 
tion, as being in violation of a statute, in contravention of 
public policy or morality, or the like. 

A question almost the converse of the one we have been con- 
sidering has been raised during the present week in the Com- 
mon Pleas, viz: whether an action will lie for a conspiracy.— 
The case went off upon another point; it had, however, been 
previously decided that the action would not lie, unless the con- 
spiracy was put in execution; 9 Co. 57; W. Jones, 93; Savile 
vs. Roberts, 1 Ld. Raym. 378; but if one man alone be guilty 
of an offence, which if practised by two would be the subject of 
an indictment for a conspiracy, he is civilly liable in an action 
for reparation of damages at the suit of the person injured. 
See per Buller, J. 1 in Pasley vs. Freeman, 5 T. R. 58. 

The decision in Reg. vs. Rowlands and Others, to which we 
have referred, may be briefly stated to be, that it is sufficient, 
in an indictment for conspiring to commit an offence prohibited 
by statute, to use the words of the statute, although they may 
be words of general description. Thus, a count stating that 
certain workmen were in the employment of the prosecutors, 
and charging the defendants with conspiring, by molesting the 
prosecutors, “to force their workmen to depart, following the 
words of the 6 Geo. 4, ¢. 129, was held to be sufficiently certain 
on motion in arrest of judgment, although it was objected, that 
the manner in which the molestation was to be efiected ought 
to have been stated.—Jurist 
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Court of Appeal in Chancery. 
[Reported by Textsoy Epwarps, Esq., of the Inner Temple, Barrister at Law. ] 


Before the Lords Justices the Right Hon. Sir JAMES L. KN1GuT 
° 4d ‘ 
Bruce and the Right Hon. Lord CRANWoRTH. 


REYNELL v. SPRYE.* 


Productions of Documents. 


Where an answer, admitted to be sufficient, does nut admit the possession, &c. 


of certain documents, no allegations of falsehoods or fraud will, at a subse- 
quent stage of the suit, entitle the plaintiff, on motion, to obtain the produce- 
tion of such documents; the remedy under such circumstances must be 
either by criminal proceedings, or by a new bill. 

This case, which had stood over for two or three motion days, 
for the purpose of filling affidavits and counter-aflidavits, came 
on to be heard this day, but the evidence was not gone into, 
their Lordships being of opinion that the case made for the mo- 
tion was, to use the expression of one of their Lordships, a de- 
murrable statement. 

Reynell y. Sprye was a suit for setting aside a deed, which 
had been obtained, as was alleged, by fraudulent misrepresen- 
tations and concealment. Sir J. Wigram, V. C., had decreed 
accordingly, chiefly on the ground that an opinion of an equity 
counsel, ‘which had been taken by the defendant, had been 
fraudulently concealed by him. There was an appeal from the 
whole decree, but in the meantime the present motion was made 
by the defendant, alleging that, since the hearing before the 
Vice-Chancellor, he had discovered the existence of certain do- 
cuments, which were or had been in the possession of the plain- 
tiff and his solicitors, and which proved that the opinion, the 
concealment of which by the defendant had been so strongly 
relied on by the Vice-Chancellor, had been actually made known 
by the defendant to the plaintiff; and alleging further, that the 
plaintiff, his solicitor and counsel, being all aware of that fact, 
had fraudulently concealed it from the court at the hearing. 
There had been a cross suit of Sprye vs. Reynell, in which the 
usual charges as to documents, &c. had been made. The an- 
swer to the cross bill admitted the possession of certain docu- 
ments alleged by the present mover to have been since discoy- 





* Ex relatione, Mr. Begbie. 
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ered (and the very existence of which was now denied hy the 
plaintiff) were not among them. The remaining facts and the 
nature of the motion sufficiently appear in the judgment. 

The NSolicitor-General, Bethell, and Terrell, for the motion. 

Sir Ltzroy Kelly and Shapter, for the plaintiff, were not 
called on. 

KNIGHT Brvce, L. J.—This is a motion by the defendant, 
first, for the production of certain documents ; secondly, which 
amounts, in fact, to the same thing, that the hearing of the ap- 
peal may be postponed until the documents in question sliall be 
produced; and, thirdly, that the defendaut should be at liberty 
to file such supplement bill, or to take such other proceeding as 
he may be advised. The grounds upon which this motion is 
made are, a case of fraud and wilful suppression of certain do- 
cuments, and misrepresentations to the Court itself, on the part 
of a general officer and commander of the Bath, a solicitor of 
Jong standing and of eminent respectability, and a barrister, of 
whom the least that can be said would amount to the same 
thing—a case of conspiracy, in fact, between these three per- 
sons. I mention the description of persons against whom these 
things are alleged, not as intimating that previous character 
can for an instant be put in evidence against established faets. 
All the allegations are, in fact, as was candidly admitted by 
Mr. Solicitor-General and Mr. Bethell, denied, in gross and in 
detail. Into the evidence for and against them—the affidavits, 
that is—we do not think it necessary to enter; for assuming, 
for the purposes of argument, every one of the allegations to be 
true, can we accede to this application, which is a mere motion 
for the production of documents, the possession of which is de- 
nied by the defendant in the cross suit in his answer ‘{—and the 
answer cannot of course be now impeached for insufficiency, or 
anything of that sort. Supposing, for the sake of argument, 
that the defendant to the cross bill had, in his answer, untruly 
sworn that he had not got, and had never seen, documents 
which at the very time were in the possession of himself or his 
solicitor, which he was well acquainted with, which he had 
shewn tb his counsel, and had by his advice suppressed, and 
upon the supposed ignorance of which on the part of the plain- 
tiff the judgment of the court below was based—and I do not 
know, Mr. Solicitor, that I can put your case higher than that 
—all that may form very proper matter for some criminal pro- 
ceeding, for an indictment for perjury, or a motion for removy- 
ing the name of the solicitor from off the rolls, or for a new bill; 
but how can we on motion, assuming for a moment (but of 
course I need hardly say, merely for the sake of argument) ey- 
erything you state to be correct—how can we order the pro- 
duction of documents, the possession of which the defendant to 
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the cross bill has, by his answer to that bill, denied? You are 
entitled to a full and complete answer to every interrogatory in 
your bill; when that is satisfactory, you are entitled to the pro- 
duction of all documents which the defendant admits, in the 
usnal way; but you cannot go beyond this. The plaintiff con- 
senting now to produce certain documents admitted by his an- 
swer in the cross bill, and the production of which had not be- 
fore and could not now be pressed, this motion must now be 
refused, with costs; the plaintiff now, by his counsel, also con- 
senting that the hearing shall not come on before the 15th of 
next month, aud that the defendant may file any bill he may 
be advised within two months. 

Lord Cranwortn, L. J., concurred. 

The motion was refused, with costs, accordingly ; but an or- 
der was made by consent, under which certain documents and 
exhibits (produced by the defendant on this motion) were im- 
ponnded; the appeal hearing was not to come on before the 
15th December, and the defendant in the original bill was, by 
consent, to be at liberty to file such bill as he might be advised 
within two months. The Sheffield Canal Company vs. The 
Sheffield and Rotheram Canal Company [1 Ph. 484] was re- 
ferred to on this last point, but the point was not argued, leave 
being taken by consent. 


Rolls Court. 


[Reported by G. Y. Rosson, Esq., of the Inner Temple, Barrister at Law.] 


CREASON r. ROBINSON.—Nov. 8 and 10. 


Executor de son Tort.—Parties. 


A creditor filed a claim for payment of his debt against the Widow of his debt- 
or, who had possessed herself of and administered his assets, but had not 
taken out administration. Held, that the suit was defective for want of 
parties, and that it was necessary to proeure administration to the debtor, 
who died intestate ; and leave was given to amend the claim for that purpose. 


In this case a claim was filed by a creditor of John Rayner 
Robinson, deceased, against his widow, Mary Robinson, for the 
payment of his debt. It appeared that Mary Robinson had ad- 
ministered her husband’s property, and paid several of his debts, 
but that she had never taken out administration to him. The 
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plaintiff had recovered judgment at law against Mary Robin- 
son; but, as she pleaded plene administravit to the action, the 
judgment was only against the assets quando acciderint. There 
was no legally constituted representative of John Rayner Rob- 
inson before the Court ; and the question arose, whether it was 
sufficient to have Mary Robinson a party to the suit, she having 
by her acts made herself executor de son tort. 

Martindale, for the plaintiff, cited 2 Dan. Ch. Prac. 307, and 
Cleland vs. Cleland, Pre. Ch. 64. 

Sir Joun Romitiy, M. R., expressed his doubts whether 
administration could be dispensed with, and he took time to 
look at the authorities. 

Nov. 10.—Ilis Honor said he could not find any authority 
for diepensing with administration, except the case cited of Cle- 
land vs. Cleland ; and there were several authorities* the other 
way. Ile, however, gave leave to amend the claim. 


Rolls Court. 


PETERS rv. BEERS.—June 12 and 17. 
Practice. 


Commissioners for the Examinaiion of Witnesses have a licn on the depositions 
for the fees. 


This was a motion of the plaintiff that a commissioner for the 
examination of witnesses might forthwith file the depositions of 
the witnesses with the Clerk of Records and Writs. 

E. Harrison, for the motion, said that there was an agree- 
ment that the commissioner should not be paid his fees till the 
termination of the case; and that, even in the absence of such 
an agreement, the commissioner had no lien on the depositions, 
and was bound, in the discharge of his duty, to return them to 
the Clerk of Records and Writs, under the 109th General Or- 
der of the 8th May, 1845. 

S. Smith, contra, contended that there was no such agree- 
ment as suggested, and that the commissioner had, like any 
other officer of the Court, a lien for his fees on the documents 
in his possession; and that it was reasonable that he should 
have such right, as he could not bring an action for his fees. 

Sir Joun Romrity, M. R., directed an inquiry to be made 
by the Registrar as to the practice. 











320 AMERICAN LAW JOURNAL. 


[ Leading English Cases. } 


June 17.—His Honor said that the result of the inquiry 
was, that the opinion of the officers of the Court was, that the 
commissioner hada lien on the depositions for his fees, al- 
though there was no decision to that effect. Ile, should there- 
fore, refuse the application with costs. 


Notes of Leading English Cases. 
EQUITY. 
Vendor and Pnrchaser—Interest—Conditions of Sale. 
DE VISME rv, DE VISME, 1 M’N. & G 


The case of De Visme vs. De Visme relates to the right ofa 
vendor to claim interest upon purchase money, and is import- 
ant as overruling the judgment of Sir John Leach, V. C., in 
Esdaile vs. Stephenson, 1 Sim. & Stu. 122. 

Where a time is specified for the completion ef a contract, 
but the contract is not completed within the specified time, there 
equity, considering that as done which is agreed to be done, 
treats the estate as the property of the purchaser, end the pur- 
chase money as the property of the vendor from the time fixed 
for the completion of the contract. Each becomes 2 trustee for 
the other. ‘The vendor is entitled to interest on the purchase 
money, the purchaser to the mesne rents and profits of the 
estate. 

jut as the rate of interest allowed by the court may exceed 
the value of the rents and profits, the court will in such a case 
consider to whom the delay was attributable, andif it he clearly 
made out to have been occasioned by the vendor, then, as no 
man may take advantage of his own wrong, the court gives the 
vendor no interest, but leaves him in possession of the interim 
rents. 

Such is the general rule where there is merely a time fixed 
for the performance of the contract, and nothing specific is said 
as to the time from which interest is to run. It was followed 
by Sir John Leach,, V. C., in Paton vs. Rogers 6 Madd. 256, 
and in Monk ys. Huskisson, 4 Russ. 121; and by Lord Lynd- 
hurst, C., in Jones vs. Mudd, 4 Russ. 118; and is expressly 
recognized even in Esdaile vs. Stephenson. 

The decision in Monk vs. Huskisson carried the rule stil! “ur- 
ther. The contract in that case contained an express stipula- 
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tion as to interest, that if, by reason of any unforeseen or una- 
voidable odstacles, the conveyances and assurances could not be 
prepared or perfected for execution on the day fixed for the 
completion of the purchase, the purchaser should from that day 
pay interest at the rate of 57. per cent. on his purchase money 
and be entitled to the rents and profits of the estate. It was 
therefore contended, for the vendor, that the contingency of 
the conveyance not being perfected by the day fixed for that 
purpose, was contemplated at the time of the contract, and the 
express stipulation for payment of interest excluded the appli- 
eation of the general rule. But even in that case, Sir John 
Leach, M. R., held, that notwithstanding the stipulation, the 
vendor was not entitled to interest before the time when a good 
title was shown ; the effect of the stipulation being, not to give 
interest when interest would not otherwise have been payable, 
but to fix the rate of interest at 52. instead of 42. per cent. 

The same judge who, as Master of the Kolls, extended the 
rule to Monk vs. Iluskisson, had, however, as Vice Chancellor, 
excluded it in Esdaile vs. Stephenson, where the stipulation for 
payment of interest was, if not totidem verbis, at least as fa- 
vorable for the purchaser as in Monk vs. Huskisson. ‘ The 
interest,” his Honor said, ‘* does not depend upon any rule of 
the court, but upon the express stipulation of the parties; and 
the terms of the stipulation apply to every delay, however oc- 
easioned. It is highly probable, but I cannot in reasoning as- 
sume it as anceessary consequence, that the interest must under 
all circumstances exeeed the mesne profits, so as to infer from 
thence, that the true intention of the parties must have been, 
that the purchaser should pay interest at 5/. per cent. only 
when the delay in completing the contract was occasioned by 
himself. ‘The purchaser must, under the circumstances of this 
case, pay interest according to the terms of the conditions of 
sale,” 

With this decision pronounced in 1822, that of the same 
judge, in Monk ys. Huskisson in 1827, was directly at issue.— 
So far, however, from being reversed by the latter, Esdaile vs. 
Stephenson has been considered and followed as law. ‘Thus, in 
Greenwood ys. Churchill, 8 Bea. 413, where the vendor had 
delayed the delivery of an abstract for more than two years, 
Lord Langdale, M. R., ordered the purchaser, whom he admit- 
ted to be not only innocent but to have acted in’a laudable and 
generous manner, to pay interest at 5/. per cent., on the ground 
that he had ‘precluded himself from seeking a variation of his 
contract. 

Such was the state of the law previously to De Visme v. De 
Visme. ‘There, by the conditions of sale, a time was fixed for 
the delivery of the abstract, and a time for the payment of the 

VoL. XI.—NO. 7. 
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purchase-money; and it was provided, that if the money were 
not paid at such last mentioned time, then, from whatever cause 
the delay might have ariscn, the purchaser should pay interest 
at 5/. per cent. from that day. <A perfect abstract was not de- 
livered for upwards of a yeir and a half from the time fixed by 
the conditions of sale. ‘The purchaser, however, set a part his 
purchase money, and gave notice to the vendor. A petition by 
the personal representatives of the purchaser, claiming compen- 
sation for the loss sustained by the purchaser, being the differ- 
ence between the amount of interest at 5/. per cent. and the 
interest at 2/7. 10s. per cent. made by the purchaser on his pur- 
chase money, was dismissed by Wigram, V. C., his Honor sta- 
ting, that he considered himself bound by the cases which de- 
cided, that in a condition of that nature, where interest is to be 
paid by the purchaser in case of delay from auy cause wiat- 
ever, the acts of vendors are among the causes of the delay re- 
ferred to. From the order of the Vice-Chancellor petitioners 
appealed to Lord Cottenham, C., who held, reversing his Hon- 
or’s order, that the purchaser was only liable to pay interest from 
the time a good title was shown. Lord Cottenhain said, it was 
not necessary for hii to determine whether the words “any cause 
whatever” included that which had happened, viz., the neglect of 
the vendor to perform his part of the contract; even if it did, 
the court would compensate the purchaser for the loss oceasion- 
ed by the vendor’s nonperformance of the contract. Wherea 
vendor sells pronerty under a description more favorable than 
properly belongs to it, the court in certain cases performs the 
contract, but performs it sub modo, not leaving to the vendor 
the benefit of his error,—not compelling the purchaser te pay 
in full, but only so much as appears to be the value of the pro- 
perty which can be conveyed to him, deducting the value of so 
much as he contracted for and could not obtain. This rule, 
continued his lordship,—this broad principle of compensation, 
which was universally adopted where principal was concerned, 
should in justice be applied to the case of interest. Assuming 
that upon the true construction of this contract the vendor was 
entitled to tlic interest from the time fixed for payment of the 
purchase money, if he had made default in performing his part 
of the contract, he may not get the benefit of his own wrong, 
but must make compensation. No property produced 5]. per 
cent. ; to pay it therefore in exchange for the rents would be 
a loss to the purchaser, for which, if it arose from the vendor's 
default, the court would give him compensation, and not speci- 
fica!ly perform a contract with all the disadvantages that the 
vendor might impose upon an innocent purchaser. To hold the 
tontrary would be to do the greatest possible injustice. 
Although Lord Cottenham did not expressly determine the 
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ground upon which he he held the purchaser entitled to forbear 
payment of the interest, his construction of the words “from 
any cause whatever’ is sufficiently clear:—When the words 
used are “from any cause whatever,” they must mean some 
cause not pros for by the contract, the parties not consid- 
ering the pro bability of ‘either one or the other br reaking the 
contract.”” This borage has already given occasion to att cmpts 
to evade the decision in De Visme vs. De Visme, by inserting 
in conditions oi sale some stronger form of expression, which 
may be held to extend to the contingency of default on the part 
ofavendor. It is diilicult, however, in the face of the judg- 
ment before us, to understand how the hope of evading : ie ef- 
be entertained. To any one who examines that judg- 
ment, it must be clear that no terms short of a distinct contract 


fect can 


that the purchaser shall pay interest from a day certain, altho’ 
prevented from performing his part of the contract by the acts 


or defaults of the vendor, would have been construed by Lord 
Cottenham to extend to such contingencies ; and even if a pur- 
chaser could be found so regardless of his own interest as to 
bind himself by such an agreement, it would not avail the ven- 
dor, who, upon the broad pr ‘inc ip le adopted i in De Visme vs. De 
Visme, could not enforce spe cifie performance without making 
compensation. 

The 7 ‘st practical inference from the case before us is a cau- 


tion to vendors not to presume upon any stipulation, however 
stron: -_ worded, relative to the payment “of interest upon pur- 


chase money. ‘The second is a caution to purchasers, in cases 
of such default by a vendor as occurred in De Visme vs. De 
Visme, to abstain from setting apart their purchase money, 
until such time as the vendor has put himself right. As an 
inference from the docirine that a purchaser is not liable to pay 
niga until a good title is shown, Lord Cottenham held furth- 

*, that the purchaser in this case, having set apart his money 
atan earlier date, had done so in his own wrong; and that not- 
withstanding he had given the vendor notice, he must bear the 
loss occasioned by his money having lain idle. 

De Visme vs. De Visme was followed by Lord Langdale, M. 
R., in § Skelion vs. Robinson, 12 Beay. 863, and is cited in Mon- 
ro vs. f , 8 Hare, 70. Rowley vs. Adams 12 Beav. 476, 
will be fs sh on examination not to affect the principle adopt- 
* by Lord Cottenham, the delay in that case having been held 

ot to be attributable to the vendor. 











AMERICAN LAW JOURNAL. 


we) 
LS) 
rs 


[Leading English Cases. ] 


Mereantile Law—Bill of Lading—its Effect when signed by 
Master for Goods never sh ipped. 


GRANT +. NORWAY, 20 Law J. C. P. 93. 


A point of some importance with respect to the nature of a 
bill of lading was decided for the first tin in the present case. 
It had been mooted, indeed, in the case of Berkeley vs. Wat- 
ling, 7 Ad. & Ell. 20, but not settled, although Mr. Justice 
Littledale expressed an opinion in conformity with the present 
decision. In some respects sine in its nature to a bill of ex- 
change, especially in its sometimes transferring to a bona fide 
indorsee a better right than his indorser himself had, as the law 
has been ever since Lickbarrow vs. Mason, yet is a bill of lad- 
ing in others very different. Both, indeeed, represent property, 
and pass it by indorsement, but one transfer the contract itself, 
the other does not. A person who takes a bill of exchange 
bona fide, takes it with the assurance that the aceeptor is bound 
by the sum it is expressed to be drawn for; but for the indor- 
sce of a bill of lading, it will be necessary to ascertain that the 
goods in respect of which it is given are actually shipped, in 
order to give him a remedy against the owners of the ship. 
The facts here stand thus: the master of a ship belonging to 
the defendants signed a bill of lading in the usual form, for 
goods which were to be shipp din pursuance of a charter party 
between Bb. & Co. and the defendants, but which in fact never 
were shipped. b. & Co. deposited the bill of lading with the 
plaintifis as security for the payment of a Lill of exchange which 
they there by persuade d the plaintifis to vive cash for, and which 
was afterwards dishonored ; and thereupon the question arose, 
whether the errs was the agent of the dctendants, authorized 
to sign a bill of Jading under such circumstances. It was held 
that, with eareairy to goods s put on hoard, the master of a ship 
had a general en to sign a bill of lading, conclusive upen 
the owners, a8 to the nature, quality and con dition of the goods 
which general authority could not be so restricted in particular 
instances as to affect third parties having no notice of the re- 
striction, in favor of whom it will be implied that he had au- 
thority to do all that is usual in the management of a ship. But 
‘is it usual,” asks Jervis, C. J., in delivering judgment, “in 
the management of a ship carrying goods on freight, for the 
master to give a bill of lading for goods not put on board? The 
very nature of a bill of lading shows that it ought not to be is- 
sued until goods are on board, for it begins by describing them 
as shipped.” Thus is the question diagesed of accor ding to the 
general principles of the law of principal and agent. A para). 
lel is drawn in the judgment between the case of a bill of ex. 
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change accepted or indorsed by procuration, in which case the 
person taking the bill has notice of a limited authority, and 
should see that the agent has as much as he professes to have, 
for the existence of such autho rity must be proved to enable him 
to recover. _ So, in the ease of a bill of lading, general usage 
affects an indorsee with notice of an authority to sign, limited 
to goods on board; and if a more ample authority exists in a 
particular case, it must be shown in evidence. If the effect of 
this decisien be to relieve ship owners from being bound by all 
bills of lading which their captains might fraudulently sign, on 
the other hand it throws much difficulty in the way of those who 
take bills of lading relying on the transfer of the property of 
the goods spec ified in them, and who, as they must know less of 
masters than the owners, who engage them, ‘will be cautious of 
accepting bills of lading as valuable s securities, without assu- 
rance of a special authority. 


Pleading—Set-Of—Disiributive Replication. 
MEAD v. BASHFORD, 2f Law J. [N. L.] Exch. 190. 


The Common Law Commissioners in their Report, which has 
Just been ioe shed, observe, (p. 20,) “ that the excessive pre- 
cision required” [to escape a special demurrer] “is se areely 
practicable, except in pleadings of well known character and 
daily occurrence, in which, forn 1€ 85 nerations of suitors tea 
paid costs for the settlement of the law, the pleadings have be- 
come casy and intelligible. The general plea of set-off in the 
actions of assumpsit and deb t falls so well within this des serip- 
tion, that one would think ae in a case, which is exceedingly 
common, of a set-off being made up of items to sate the plain- 
tiff has various answers, he would, by this time, have been easily, 
and without any risk, able to av: ail himself in pleading of his 
various answers. Yet several very late cases (of which the pres- 
ent is one) are to be found in the Reports, in which plaintiffs, in 
proceeding along this not yet sufliciently beaten path (1), have 
been tripped up by a special demurrer. In truth, simple as 
it may appear, there really is some little difficulty. In the first 
place it was necessary to take an accurrate view of the meaning 
of a plea of set-off. It asserts in effect, that the plaintiff was, 
when the writ issued, in the defendant’s debt to an amount at 
least equal to the balance left unanswered by the other defences 
(Tuck v. Tuck, 5 M. & W. 109; Stradsbery v. Gillam, 20 Law 
J.Exch.257) ; should the defendant,therefore, prove but a shill- 
ing short of the amount, the plaintiff has a verdict upon that 
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issue, but so much as the defendant can prove is allowed him in 
reduction of damages. It thus becomes mmports mt to planets 
not merely to answer any part of the set-off, whereby alone, in- 
teed 4 they would sueceed, but to negative, if they can, every 
part of the set-off; and if they can do so _ one replication, as 
* nil debet”’ to the whole plea, no difliculty occurs. But if part 
of the set-off is bar ea by the statute of Sim itions, and part has 
been } al 1, or other i satisfied, it becomes no longer so easy. 
“At pr it,”” says the learnet 1 counsel for the plaintift in this 
ease, “it is impossible to say what the ri eht form of replication 


1a ] . lL WH; x . {Vy . . ~ 
IS Where there are Calls seis an vers to aliere ut par SS) of the set 


- 


7? ry'} } 4 7 en | ° oy . — 

off. ihe } la i Aa can pl ad but nie repli LLION neither must 
I 

° 7 1.7 4] : ° ~ See ee iat a aratale 

it be double; the consequence is, that if he reply separately 


various matters to differ rent parts of the plea, no one of his an- 
swers alone must meet the whole plea. This was the fault com- 
mitted in the present r plien ition, which was so much of the 
plea as related to one pareel of the demand, the statute of limi- 
tations ; and to so much of the pe 2 a3 related to the residue of 
the demand, “ nil debet.” It was, perhaps, an attempt to es- 
cape from another replication, img to pareel of the plea, the 
statute: to the residue, “ nil debet,”’ which at first seems obvi- 





. 


ously the way to reply, but which has becn declared bad, be- 


cause °° 7 Git - Oj RUNGUAM ta biit gtuUS, tO the r¢ sidue, 
° e,1 : or . } } ° 
being a traverse of the debt modo et forma, involves a denial by 


the plaintiff of what was not ailirmes iby the defendant, that the 
residue equall d( ceded) the plaintiff's demand. <Accord- 





ing to iuis case, and ir tirthorne v. Donald (13 M. & W. 424), the 
proper replication woul d] have been that part of the set-off was 
barré . b V the stat ite, and that the p] rintill was not indebted to 
the defendant in any sum which, with the part so barred, cquall- 
ed the amount of his demand. “Altog ether, it is impossible not 
to feel that there is h subtlety—more, pe rhaps, than justice 
requires—in all th aig Tricky , le: as are pleaded on purpose to 


| 
demur, 23 in Nuit vs. Rust, 19 Law J., Exch. 54. In the pre- 
sent case, too, the court was not unanimous. Alderson, B., in 
delivering judgment, chserved, ‘‘ This case was argued a very 
long while ago. It has t een de Iayed in consequence of a dif- 
ference of opinion among the judges, which has not altogether 
been removed, even at the pres nt moment.” It was argued 
on May 27, 1850, and judgment was given 26th February, 
1851. Saied ly a system in which in 1 which a short plea, of daily 
occurrence, cannot be dealt with without so much doubt and 
delay, is not about to be modified too soon. 
Plaintiff had to leave to amend on usual terms. 
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competency—— Monomania. 
REGINA v. HILL, 15 Jurist, 470; 2 Denison’s C. C. 254. 


An incompetent witness is defined, by Mr. Best, in his ex- 
cellent Manual of the Law of Evidence, p. 148, to be one whose 
testimony the judge is bound, as matter of law, to reject. Of 
those whom the jealousy of the common law discarded as such, 
there were, not many yoars ago, numerous and comprehensive 
classes; of late, however, a more enlightened policy has begun 
to prevail; objections of several kinds to the reception of evi- 
dence, have been removed by various statutes, and, perhaps, 
the chief remaining disqualification is about to be removed, to 
some extent at least, if not entirely. In the present case, @ 
class of witnesses was, for the first time, judici ally decided to be 
competent, which the progress of medic: 7 science has succeeded 
in distinguishing from similar classes which were and remain 
clearly incompetent. As the office of a witness is solely to re- 
late facts, he must be clearly unfit if he cannot both observe, 
retain and communicate in some way or other. Thus we find 
it laid down in text books that idiots, persons of non-sane mem- 
ery, and those who are deaf, dumb and blind are incompetent ; 
and the same is said of lunatics, except in their lucid intervals. 
dut insanity is now found to be sometimes partial, not only in 
time, by inte rmitting, but also in extent, as touching only one 
or more matters. Men are to be found constantly mad and ir- 
rational on one or two points, yet constantly lucid and sensible 
on all others. These are all, in some sense of the word, luna- 
tics (although some only there are whose delusion is of a nature 
to render restraint advisable); and as they do not generally 
enjoy intervals of total lucidity, i. ce. on all points, they would 
fall within the class of incon upetent persons above mentioned, 
but never within the exception to it. The distinction, howe- 
ver, between monomania, or partial lunacy, and total, though 
intermitting insanity, is now recognized by the Court of Crim- 
inal Appeal. ‘The prisoner was convicted of the manslaughter 
of a lunatic under under his charge ; and the question reserved 
was, whether the evidence of one, ‘Donelly, also a lunatic, ought 
to have been wen tted. Done ly was proved to have a delunstts 
about numerous concomitant spirits, but to be always perfectly 
rational on all subjects disconnected with his delusion. His 
knowledge of the nature and obligation of an oath was suffi- 
ciently proved. Lord Campbell, C. J., in delivering the judgment 
of the cow t, sa id: ‘Lam glad that this case has been reserved 5 
it is one of great importance, and ought to be solemnly deci- 
ded.” And ‘adopting a dictum of Parke, B.: Supposing @ 
man called as a witness has a delusion, it is for the judges to 
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examine him as to the nature of an oath and his sense of reli- 
gion, and then to say whether he is competent as a witness ; 
and then the judge, having determined as to the admissibility 
of his testimony, it is for the jury to decide what credit is to be 
given to his evidence. He may be cross-examined as to the 
state of his mind; and witnesses may be called to prove that 
his mind is so diseased that no reliance can be placed upon his 
statements ; but in the absence of evidence to discredit his tes- 
timony, it would be competent for the jury to hear what he said 
and to act upon it.” It would almost seem, from the tone of 
these observations, that lunacy generally will, like other grounds 
of exclusion, go rather against the credibility than the compe- 
tency of a witness who is not obviously and entirely insane; 
and that judges will leave the degree of insanity and its con- 
nection with the subject of the testimony entirely to the appre- 
ciation of the jury. 


Landlord and Tenant—Distress—Notice. 


WAKEMAN v. LINDSAY, 19 Law J., Q. B. 166; KERBY vc. ITARDING, 20 
Law J., Exch. 163. 


A distress for rent in arrears is perhaps the most valuable, 
and certainly the most familiar instance in which a man may 
lawfully obtain redress by his own act. More than common in- 
terest, therefore, attaches to any decision upon the forms which 
attend or the restrictions which limit its use. The remedy was 
however, but a cumbrous one, until the power of selling the dis- 
tress was given by statute. This was given by the 2 Will. & 
M. s. 2, ¢. 5, which at the same time imposes certain obliga- 
tions, one of which is, in substance, that effectual notice of the 
distress should be given to the tenant. This notice should be 
in writing, and usually, in practice, consists of two parts; the 
first informing the tenant wherefore and by whom the distress 
is levied upon such of his goods and chattels as are therein 
stated to be mentioned in the other part, which is in the form 
of an inventory or catalogue. As, at common law no such no- 
tice was necessary ; the landlord had only to take the goods 
upon the premises for which the rent was duc, to impound them 
and convey them to some public or private pound, and if the 
Jatter, to give notice of its locality; so the tenant could, by see- 
ing what was taken to the pound, know easily to what the dis- 
tress extended. This information he now gets from the inven- 
tory part of the notice, and these two cases turned upon what 
was sufficiently explicit as such. In the earlier case the in- 
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ventory, after specifying various articles, concluded, ‘‘ and any 
other goods and effects that may be found in and about the 
said premises, to pay the said rent and expenses of this distress. 
Everything on the premises was intended to be taken, and was 
actually taken; and the court, not without some reluctance, 
held the form sufficient, as it would just bear that interpreta- 
tion. In the latter case the inventory, after likewise speeify- 
ing divers chattels, ended thus: ‘and all other goods, chattels 
and effects that may be found in and about the said premises, 
that may be required in order to satisfy the above rent, together 
with the expense.”’ The court thought these terms too vague, 
and that they did not point out any certain goods, chattels or 
effects, other than those specified, and accordingly, except as 
to those, they held the subsequent sale to have been illegal for 
want of the requisite notice. Lad the conclusion ended with 
the word “ premises,” and had everything been taken, it would 
have been otherwise, on the authority of the previous case. The 
principle to be dedaced from these two eases is, that the person 
distrained upon has a right to know exactly which of his chat- 
tels are taken and which are not. It is not, indeed, requisite 
that this should be attained by his being furnished with a strict- 
ly accurate catalogue of all that are seized, but he must have 
information sufficiently certain to enable him to gather clearly, 
as to any one chattel in particular, whether it is meant to be 
included in the distress or not. This he may do if he is inform- 
ed that “all on the premises,” or ‘all in the parlour,” or 
‘all in one corner of the room,” are taken, as certainly, tho’ 
not as easily, as if each were specified; but he has no means 
of knowing to which ‘so many as may be required,” or “all 
that may be wanted,” to pay the rent and expenses, may or 
may not apply. He can neither know which he may still law- 
fully dispose of, nor judge whether the distress be excessive or 
not. 


Landlord and Tenant—Distress—Firtures. 
WELLAWELL vc. EASTWOOD, 20 Law Jour. Exch. 154. 


Another important point in the law of distresses was decided 
in this case. It was whether cotton-spinning machines, which 
were fixed by means of screws, some into the floor and some 
into lead which had been poured in a melted state into holes in 
the stone, for the purpose of receiving the screws, were by law 
distrainable for the rent of the mill in whieh they were affixed. 
As the case was not touched by any of the statutes affecting 
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distresses, it was decided entirely upon the liability of a thing 
to be distrained, as it stood at the common law. The counsel 
for the plaintiffs quoted Amos and Ferrard on Vixtures, where 
it is lnid down, * that things adhering to the freehold cannot be 
taken under distress. And this rule holds not merely in re- 
spect of such things as become by annexation parcel of _ in- 
heritance, and are not afterwards severable, but it applies to 
fixtures of whatever nature or construction, and whether oe up 
for trade or for : any other purpose” (2nd ed , p. 514), and they 
argued that the machines, being fixed with screws, were clearly 
fixtures- On the other side it was argued, that chattels so fixed 
to the Iand as to be easy removable, without injury to the land 
or to themselves, were distrainable. <As oy as regarded the 
exemption from distress, on the grou ry to the ma- 


I ii 

i 

op nf : 

chines, from the taking to pieces, which pose’ have been ne- 





cessary had they been earricd to a pound, as by the common 
ae the 4 ought, that ground a he i | not 1 a} j ly to them more 
than to any other chattel which could not be removed entire, as 


they were not of a perishable nature, and the -— injury to 
their owner was the trouble of carrying them back from the 
pound and refitting them, and that the law cast upon pee > ‘But 
with regard to their being fixtures, more consideration was ne- 
cessary. It is undisputed law, that whatever is fixed to the 
freehold, and becomes part of it, cannot be distrained. Inde- 
pendently of the detriment to the thing itself, it has become 
“part of the thing demised, and the e nature of distress is not to 
remove part of the thing itself for the rent, but only the éndue- 
ta et t//aia upon the soil or he use [Gill ert on Distresses, pp.d4, 
48.] Now the question whether the machines were parcel of 


— 


the freehold, was held to de pend upon two considerations ; Ist. 
The mode of a nnexation, as affec ting the safety and fac ‘lity of 
their removal, with ut injury to the freehold or thems elves. 2d. 
On the object and purpose of the annexation, waethes rit was for 
the permanent and substantial improvement of the dwelling, or 
for the more complete use and enjoyment of the chattel. ‘And 
with recard to this last point, which indeed almost wholly gov- 
erns the decisic on, Parke, B., in delivering the judgment of the 
court, expressed his opinion as follows: ** The obje et and pur- 
pose of way annexation was not to im aig the inheritance, but 
merely to render the machines steadier and more ca pable of 
convenient use as chattels. They never were part of the free- 
hold any more th in a carpet would be which is attached to the 
floor by nails, for the parpos e of keeping it stretched out, or 
eurt: sins, looking glasses, pictures, and other matteas of. an or- 
namental nature, whic h have been slightly attached to the walls 
of the dweiling as furniture, and which ts probably the reason 
why they and similar articles have been held in different cases 
to be oremoveable.” 
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Had or. principle been more generally recognized, and the 
mere mode of annexation not so conclusively considere 
probable that much of the difficulty, and no little of th 
sion, that now attends the law of — might Pal 
avoided. One of the sources of difficu ty i is in the ambi 
use of the word fixtures; it has been applied too A peed, 
whatever is in any way affixed to the frechold, whether it be- 
come pi eel of it thereby or not. ‘Tho holding a fixture to be 
removable between landlord and tenant, and not between heir 
and executor, seems strange, if the mode of annexation be the 
same, and that alone be considered as the basis of the decision. 
But if the presumed intention of the person annexing a chattel 
to the frechold be also looked to, the inconsist cy will disap- 
pear, and many apparently conilicting decision negp be recon- 
eiled. In Amos and Ferrard on Fixtures [p. 518, and odit. j 
observations are made upon the contradiction betwee ntl 1¢ point 
decided here, and which was contended for in Duck vs. Brad- 
dyl (1 MCleL 217,) with the ease of the mill-stone. Now, it 
would doubtless be very difficult to distinguish between the two, 
if the mode = annexation only be looked at. But it is proba- 

le that the mill-stone was cither demised with the mill, or put 
up together with it by the tenant, aa constructively as much 
a parcel of the frechold as is the key of a door, although not 
actuz!Jy affixed. Ifit were worn out, or discarded fora better 
then cither mill-stone or key weuld, it is submitted, revert to 
the state of 2 mere chattel. The first ground assigned for the 
privilege of the stocking frame, in Simpson ys. Hartopp (1 
(Smith's L. C. 190), viz: the injury to the stocking then 
weaving, could not be now relied on. 

: London Law Magazine. 


Restrarnt on Anticrpation.—A testator, after having be- 
queathed a sum of stock in trust for the separate use of his wife 
for her life, directed that it should remain during her life, and 
be under the order of the trustees, made a duly administered 
provision for her, and the interest of it given to her, on her 
personal appearance, and receipt by any banker the trustees 
might appoint: Held, that the wife was not prohibited from 
alienating her interest in the stock. Ross's Trust, Ex parte 
Collins, 1-Sim. 196. 
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i 
Southern District of New York.—October 11th, 1851. 
In ADNIRALTY, BErORE JupcE Berrs. 


Collision. The sloop Transport, owned by the libellant, was 
anchored in the night-time, near the mouth of Newark Bay, 
and about one hundred and fifty yards from the Staten Island 
shore. ‘The Rainbow, proceeding from Amboy to New York 
on a flood tide, with several barges in tow, came in collision 
with the sloop at about three o'clock, A. M., the 18th of Aug, 
1850, and caused serious injuries to her. The evidence was 
conflicting as to the exact position of the sloop, and also as to 
the fact of her having a light suspended conspicuously, and 
burning at the time; although, on these points, the direct and 
positive evidence from the sloop must outweigh the negative 
evidence from the steamer. The master and pilot were in the 
wheel-house of the steamer, directing her navigation, and two 
men were on the deck, but no one was stationed forward as a 
look-out. The sky was clear above, and it was moonlight, but 
there was a haze or fog on the water, preventing the pilot of 
the steamer seeing the sloop until within about one hundred 
fect of her. Ile then endeavored to avoid her by stopping and 
backing his engine. The steamer was running about six knots 
by the land, close in to the right bank of the sound, and ported 
her helm to go inside of the sloop. /eld, that the steamer was 
cuilty of three faults in her navigation: First, in keeping up 
so great a speed in that narrow passage, as to be unable to stop 
and get out of the way of a vessel at anchor, when first in sight 
of her; second, by attempting to go inshore of her, there being 
a safe passage outside ; and third, especially in running without 
2 look-out stationed on the deck and forward part of the boat. 
Decree, that the steamer be condemned in the damages sus- 
tained by the sloop, and an order of reference to ascertain those 
damages. Samuel Acker vs. The Steamboat Rainbow. 

Common Carriers by Water—Duty of Ship-Owners. The 
master signed a bill of lading in July, 1849, for return of 
twenty kegs of brandy, shipped on board from New York to 
Chagres, and sent back for want of a market. The vessel 
sailed the same month. The night the vessel left Chagres, she 
was struck by lightning. and compelled to put back for repairs. 
No materials or means of repairing her being found at the port, 
she remained there till supplies were sent on for the purpose 
from New York. The brandy remained on board. The captain 
was sick with the coast fever when the vessel left Chagres, and 
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on her return was delirious. Ie was sent to New York in a 
steamer. Two or three wecks after, the mate was sent home, 
and two seamen also sick with the fever. The vessel and cargo 
were put in charge of an agent, or keeper. She lay at Chagres 
five months or more, and being sufficiently repaired for the pur- 
pose, was brought back to New York, when the consignor de- 
manded the brandy. None was found on board. The claimants 
set up for defence, that the brandy was lost by leakage at 
Chagres, the casks being perforated by worms, and the iron 
hoops also having rusted, and burst off. During the time the 
vessel remained at Chagres, steamers and other vessels left that 
port, by which the brandy might have been transhipped to N. 
York. Held, that it was the duty of the ship-owner to have 
had the brandy transhipped and forwarded to its port of desti- 
nation, if the shipper did not accept it at Chagres, the voyage 
peing in effect broken up. ‘That the disabling ef the master 
and mate by sickness, from attending to the duties of the ship, 
did not exonerate the owner from his responsibility, and that he 
stands liable on the bill of lading for the value of the brandy 
not delivered to the consignee. The value is to be taken at 
Chagres at the time of the shipment. An order of reference 
must be taken to ascertain the worth of the brandy; but the 
claimant is at liberty to prove before the commissioner, an ac- 
tual loss of any part of the brandy before the bill of lading was 
signed.—James Phelan v. The Schooner Alvarado. 
Insolvency—State and Federal Courts. The defendant being 
master of a vessel, owned in this State, and he and the libellants 
being residents of this city, he purchased of them supplies for 
the vessel on credit. He was afterwards duly discharged by a 
Judge of the Common Pleas, under the insolvent law of the 
State, from all his debts. He did not put the debt of the libel- 
lants on his schedule, nor is it proved that they had personal 
notice of his application for a discharge. Jfeld, that there 
being no evidence of any fraudulent design, on the part of the 
debtor, in omitting the debt of the libellants from his schedule, 
that, by the law of this State, his discharge is a bar to their 
debt. field, that the same rule applies in the United States 
Court, as between citizens of this State, when the debi was con- 
tracted and the discharge obtained here. Libel dismissed with 
costs.— Abraham Cadmus & Co. vs. Ransom Beman. 
Promisory Note— When Payment. Held, that, by the com- 
mercial law, a negotiable promissory note, received in payment 
of a pre-existing debt, bona fide, and without notice, is not sub- 
ject, in the, hands of the holder, to the equities between the 
original parties, although it be an accommodation note, though 
the rule in the State of New York be otherwise. But held, 
that the acceptance of such note as payment, on the express 
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assurance of the assignor that it was business paper, and not 
accommodation, does not smount to a payment and extinguish- 
met of the original indebtment. Held, also, that a represen- 
tation made by the assignee, at the time of transferring the 
note, that the — were of high credit and responsibility, 
those parties not being res sidents of this State, and being un- 
known to the creditor, if found to be not true in point of fact, 
and circumstances indicating a knowledge of the debtor, that 
their credit and responsibility were doubtful, receiving the note 
on such representation does not extinguish the original debt.— 
Held, that the creditor, on returning the note — d for 
non-payment, or dishonored, or offering it to the assignor in 
Court on trial, may maintain an action on the tigi debt.— 
Seth Crosby and others vs. John Lane 


{ 

Ships and S/ : ping—Ar nthe ret? of Master to bind Cu ner— 
Evidence—Lien. The libeYants supplied a ship | elongi ng to 
the State of Maine, end ewned by ae respoi de t, with ship 
stores, &c., in this port, at various tim  fetanaedk July, 1849, 
and August, 1850, on the erders ter master. In June, 1850, 
the respondent peid the indebtedness then accrued for such 

{ 


supplies, o the amour of $409,30, and interest. ‘The ship 
then being in this port, and fitting for a voyage to the East In- 
dies, under the same master, the hbellants, on the like order, 


furnished her stores and supplies for the voyage, and allege also 
7 


that they shipped cargo on board. The master — at Manilla 
before the voyage was completed. The libellants proved, by 
the admissions of the master who sueceeded him, hate { 7 ortion of 


the libellants cargo was appropriated at Manilla to the neces- 
} 


sities of the ship. They : sh so proved, that, in addition t 
stores and other supplice furnished the ship in New York, they 
advanced to the master various sums in cash, whilst s] 

here fitting out. /fel/, that the master had competent authority 
in law to charge the — or owner for such supplies, and tha 
it was not nreessary for the libellants to prove they were abse- 
Jutely necessary for the s hip, nor that they were actually placed 
on board. If ihey were such as were appropriate for the voy- 
age, and were delivered pursuant to the order of the maste or, oF 
in the usual mode of business, the owner was chargeable fer 
them. Held, that by paying the former credit to the master 
and ship, the respondent gave an implied authority to the mas- 
ter to contract the subsequent debt of the same character.— 
Held, that the declarations of the new master were incormpetent 
evidence to charge the defendant on the claim of libellants for 
cargo shipped on board. They should proceed upon the bill of 
lading. Lfeld, that advances of cash to the master crceatdd no 
lien on the vessel and no liability of the owner, unless appro- 
priated to her necessities, which the creditors must prove, a8 
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also the advance for insurance. A reference ordered to take 
the account upon the basis of this decision.—Wm. HL. Merritt 
& Co. vs. J. N. M. Brewer. 

Bottomry Bond—Lien, when lost. The bark — nee was 
owned in Galway, Ireland, and arrived in this port disabled by 
perils of the sea, and ¢ onsigned to the libellants, re: iio ig here. 
In order to make the necessary repairs, the master bi rrowed 
$7535,TT of the libellants; he drew bills on the owners in Ire- 
land, for a portion of the loan, and on the 28th of April, 1849, 
executed a bond for $15,000, conditioned to puy for the same, 
loaned together with $1130,36 bottomry premium, within ten 
days after the safe . vival of the ship at Galway. The vessel 
arrived out safely, May 25th thereafter, and returnnd to this 
port in June, 1850. On the 27th of that month she was at- 
tached by process from a State Court, by ereditors of the for- 
eign owners, and was ordered to be sold by the decree 
Court, July dist, and was sold at auction thereupon 
sheriff, Aug. 8th, 1850. 

All the proceedings on the attachment were legal and regular. 
A bill of sale was executed by the sheriff to the elk aspen who 


were bona fide purchasers, at the sale, and it docs not appear 
that they had any notice of this bottomry claim, other than that 
implied from the suit being commenced prior to the day of sale. 
The master drew bills in favor of the a on the owners, 


for the amount included on the bottomry. e libel was filed 
August 3d, 1851. 

Held, that the bond given by the master was a bottomry se- 
curity, legally binding upon the vessel, and that the bills of 
exchange drawn by the master, in favor of the libellants on the 
owners, were not the original security contemplated by the par- 
ties, but were collateral to the bottomry bond. 

Hel id, that the libellants lost the bottomry lien by neglecting 
to enforce it within a reasonable time after the return of the 
ship to this port, and until after her arrest in this city, and a 
decree rendered for her sale in due course of law, in a State 
Court. A bottomry lien is not an incumbrance binding a vessel 
indefinately. It must be pursued within a reasonable time after 
it is perfected by the happening of the contingencies on which 
it rests, and may be cut off or barred by a bona fide purchaser 
of the vessel, when a reasonable period for alieden the lien 
has clapsed.—Persee et a]. vs. The Bark Clarence. 

Appeal—Costs. Held, that a suit in Admiralty on a money 
demand already due and payable, under $00, but which with 
the addition of interest exceeded $50, at the time the decree 
was rendered, and upon which a decree for more than $59 was 
given, was appealable under the acts of Congress, and by the 
rules of the Court, is a pecuniary action, and carries full costs. 
—Jonathan Godfrey vs. Daniel Gilmartin. 
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E. Burrows ys. John Brown.—Law Reporicr, Dee. 1851. 

2 

Nore int the section of Mr. Girard’s Will, which was passed upon 
by the Supr Court in the opinion of Lewis, J. p. 252. This should have 
eppeared at that page in the 2 of a foot note, but the copy miscarrried by 
mail, and we are now o} I to vive it here. 

The ek: the Will on which the questions ari as folloy 

“$XXII. And as to the furtha 1of Fire Jix q 1s . — part 
of the re ! ly person il estat n trust, the same ‘urely, and 
to keep the ea: » invested, and to apply the thereof exclus nadie to 
the following pur : that is to say— 

“1, To Jay out, regulate, curb, light and pave a passage or street on the 
east part of the city of Philadelphia, fronting the r Delaware, not less than 
twenty-one t wide, and to be called Delaware “4 , extending from South 
or Cedar +, all along the east part of Water strec ares, ithe west 
side of the logs, which form the heads of the docks, or thercabouts; and to this 


intent to « 


, ~ = 
otal 


n such Acts of Ass 


em! bly, and to make sv 
ments, as Will enable the M: tyor, Aldermen and citizens of Phila 


, 
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ch purchases or agrees 


lelphia to re- 





move or pull down all the buildings, fences and obstructions which may be in the 
way, and to probibit all buildings, fences or erections we any kind to the east- 
ward of said Avenue; to fill up the heads of such of the ks ay not afford 
sufficient room for the said street; to compel the owners of wharves to keep 
them clean and covered comp!ctely with gravel or other hard materials, and te 
be so levelled that water will not remain thereon a:ser a shower of rain; ¢o 
completely c'can a wl keep clean all the docks within th ius of th ci/y, Sron ing on 
the Delaware; and to pull down : all platforms carric d vut, from the east part of 


the city, ove 
[The secti 
** And ny 
the said c 


every year, 
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rest 


and dividends of 
, shall be yearly, and 
*in which I have stated 


until those enumerated 


| have been accomplished, 


I authorize aud direct the said The Mayor, Aldermen and Citizens, to apply 


such part of 


ihe income of the said capital sum of 


e hundred thousand dol- 








lars, as they may think proper, to the further improvement, from time totime, 
of the eastern or Delaware front of the city.” 





